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Preface

Directive 2008/104/EC of the European Parliament and of the Council of 19 
November 2008 on temporary agency work1 has been transposed, on the time 
of the writing, in 20 national laws of the Member States and is still in the 
implementation process in 3 Member States. However, since the expiry of the 
deadline for transposition of the Directive in December 2011, the European 
Commission has requested them, in the form of a ‘reasoned opinion’ under 
EU infringement procedures, a notifi cation, until 21 of December 2012, of 
measures taken to implement the Directive In 3 other Member States, exist-
ing legislation is already in compliance with the Directive.

Directive 2008/104 constitutes a major step in the regulation of temporary 
agency work at EU level. In the current economic context, which is conducive 
to labour market deregulation, temporary agency work is a major challenge 
for Community law, as temporary agency workers remain in a precarious situ-
ation and therefore must be given better protection. In this respect, the Direc-
tive represents a major step forward but it is only a fi rst step toward effective 
protection of agency workers. Indeed, the protection of agency workers is not 
the only aim of the Directive. It is also intended to further development of the 
sector, as temporary agency work is also seen, in particular in the view of the 
European Commission and the employers’ associations as a tool that could be 
used for job creation (Recital 19 and Art. 2 of Directive 2008/104/EC).

The main purpose of this comparative report is to analyse the domestic im-
plementation provisions of Directive 2008/104/EC in the EU Member States. 
It focuses on the diffi culties faced during the transposition phase and the re-
maining loopholes with regard to national transposition law. In addition, the 
report traces back along the hard path that fi nally led to the adoption of a 
Community Directive on temporary agency work, as this analysis is an inter-
esting and relevant illustration of how diffi cult fi nding a compromise text can 
be at European level. Finally, the report is aimed at fi guring out the questions 
that are arising or likely to arise with implementation of the Directive, partic-
ularly concerning transnational temporary agency work and the link between 
temporary agency work and the posting of workers Directive (96/71/EC).

1. Remarks on the methodological approach of the survey, including the selection of countries, 
are given in the Annex.



The report by the ETUI Research Department is based on the replies of ETUC 
affi liates to the questionnaire elaborated within the framework of NETLEX, 
the ETUC labour network of trade union legal experts. We warmly thank all 
our colleagues for their cooperation in this project. The information provided 
on domestic legal and conventional provisions has been complemented where 
necessary and where possible by research material. The information provided 
dates from October 2012.

We hope that this comparative report will not only provide a valuable analysis 
of the legal measures applicable to temporary agency work throughout Eu-
rope, but will also serve as an incentive for discussions and debate in order to 
achieve better protection for temporary agency workers.

Isabelle Schömann and Carolie Guedes
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Executive summary 

This report on domestic transposition measures of Directive 2008/104/CE on 
temporary agency work is mostly based on replies to the questionnaire sent to 
NETLEX members in September 2011.

The deadline for transposition of the Directive was 5 December 2011. Most 
Member States have transposed the Directive, just a few are delayed. Trans-
position took place in 20 Member States and is still in the implementation 
process in 3 Member States; the European Commission has requested them, 
in the form of a ‘reasoned opinion’ under EU infringement procedures, to be 
notifi ed, until 21 of December 2012, of measures taken to implement the Di-
rective. In 3 Member States, existing legislation is in compliance with the Di-
rective.

In some EU countries, transposition has been reported as being diffi cult and 
very often, in countries in which temporary agency work is regulated only 
through commercial law, which is potentially very harmful for agency work-
ers.

Where the Directive has actually been implemented, the social partners have 
mainly been – and are still in three cases – involved in the process.

Starting with a general overview, the report then looks at the state of trans-
position in more detail, article by article. Rules regarding the scope of the 
Directive did not seem to be a controversial issue. Thus the focus will be on 
the following: defi nition of the main notions, restrictions and prohibitions; 
the principle of equal treatment from day one of the assignment; access to 
collective rights; implementation of the more favourable clause and the non-
regression clause; and implementation of effective, proportionate and dissua-
sive sanctions. 

Defi nition of the main notions

The main concepts used in the Directive are assignment, employer, basic 
working conditions, general interest and pay. The defi nition of the fi rst three 
concepts was not really an issue. Indeed, assignments are defi ned in the same 
way in most Member States, temporary work agencies being most of the time 
considered as the employer, as the Directive requires. Two exceptions can be 
found: in the United Kingdom, where the user is still recognised as the em-
ployer, and in the Czech Republic, where both the user and the agency are 
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considered to be employers. Concerning basic working conditions, EU Mem-
ber States mostly use the same notions, such as working time or annual leave, 
which are already mentioned in the Directive itself. With regard to general in-
terest, it is always diffi cult to defi ne, as it is intentionally vague, so that judges 
have a fairly broad margin of interpretation. Thus, it seems that CJEU and na-
tional case law will have to clarify this notion. The main differences between 
Member States lie in the defi nition of pay. The Directive itself leaves this task 
to national law. As a result, Member States chose to implement either a wide 
or a restrictive defi nition of pay. However, CJEU case law seems to be in fa-
vour of a wide understanding of the notion of pay, as including, for example, 
overtime supplements (CJEU 6 December 2007, Case 300/06), special bonus-
es paid by the employer (CJEU 21 October 1999, Case C-333/97), travel facili-
ties (CJEU 9 February 1982, Case 12/81), compensation for attending training 
courses and training facilities (CJEU 4 June 1992, Case C-360/90), termina-
tion payments in case of dismissal (CJEU 27 June 1990, Case C-33/89) and 
occupational pensions (CJEU 13 May 1986, Case 170/84).

Review of restrictions and prohibitions

The review of restrictions and prohibitions required by the Directive appears 
to be a diffi cult issue, as there is no consensus on this matter and also strong 
lobbying from employers’ organisations wishing to remove remaining restric-
tions. Nevertheless, it seems that Member States are reviewing restrictions 
imposed on temporary agency work, the objective being to review existing re-
strictions in order to improve the minimum protection for temporary agency 
workers.

Principle of equal treatment

The main aim of the Directive is to lay down a principle of equal treatment 
from day one as the general rule. It can be said that equal treatment has be-
come the rule in most Member States since implementation of the Directive, 
but sometimes the application of the principle appears to be partial. Regard-
ing the three possibilities of derogation to the principle of equal treatment, 
only a few Member States actually decided to implement them. 

Article 5 on equal treatment also recommends implementing measures to 
prevent abuses in the use of temporary agency work, focussing particularly on 
successive assignments. On this issue, the main trend consists of limiting du-
ration and renewals of temporary agency work contracts; providing waiting 
periods between successive contracts; considering successive assignments as 
one single assignment; expressly forbidding successive assignments; or al-
lowing only fi xed-term assignments. It remains that implementation of the 
principle of equal treatment seems to be problematic in the Member States.

Article 6 tackles fi ve different issues: information on vacant positions; the 
possibility of being hired by the user; fee charging in exchange for arranging 
for workers to be recruited by a user undertaking (which is forbidden); equal 
access to collective facilities; and training. Implementation seems to be fairly 
consensual with regard to the four fi rst aspects. In contrast, provisions tack-
ling the issue of training appear not to be suffi cient.

Isabelle Schömann and Carolie Guedes
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Access to collective rights 

Temporary agency workers’ access to representation bodies seems to be a 
new issue for some Member States. The report shows that agency workers 
are more and more represented at the user undertaking, in some cases with 
a condition of seniority. Nevertheless, representation at the agency remains 
the main option, whereas in few cases temporary agency workers can be rep-
resented in both the user undertaking and the temporary work agency. As 
regards information and consultation of workers’ representatives about the 
use of temporary agency work, the report shows that it already exists in a fair 
number of Member States, even if it is not always automatic.

The more favourable clause and the non-regression clause 

The Directive only sets minimum standards, meaning that Member States 
can provide further, more favourable protections. Additionally, the so-called 
non regression clause secures that implementation measures shall not con-
stitute grounds for reduction in the general level of protection in the fi elds 
covered by the Directive. This issue seems not to have attracted the attention 
of many national legislators.

Eff ective, proportionate and dissuasive measures

The last substantive rule enjoins Member States to take effective, propor-
tionate and dissuasive measures to ensure application of the Directive. The 
sanctions provided by Member States’ legislation vary widely, from penal 
sanctions, such as fi nes or imprisonment, to civil sanctions, such as damages, 
rewriting of the employment contract or withdrawal of the license. No report 
clearly stresses whether sanctions are satisfactory or not, as it is probably too 
early to draw any detailed evaluation on this particular aspect. .

In an extra section, attention is given to the articulation between the Tem-
porary Agency Work Directive (2008/104/EC), the posting of workers Direc-
tive (96/71/EC) and the pending European Commission’s proposal on the so-
called ‘Enforcement Directive’, which will (if adopted) provide mechanisms 
designed to enforce the Directive on posting of workers so as to propose, ac-
cording to the European Commission, a clearer defi nition of its scope, a bet-
ter understanding of the articulation of economic freedoms and protection 
of workers, as well as better enforcement of the Directive itself, following the 
well-known CJEU cases, Viking (C-438/05), Laval (C-341/05), Rüffert (C-
346/06) and Commission v. Luxembourg (C-319/06). A critical assessment of 
this later draft directive stresses the lack of ambition of the proposal and the 
little impact it will have on solving the existing loopholes and deadlocks in 
promoting better working conditions and fundamental social rights of cross 
border (temporarily agency) posted workers.

Finally, the report ends with a critical assessment of the transposition meas-
ures of the Directives in the domestic legislation of the Member States, re-
vealing worrying trends witnessed in various member states, in which, for 
example, the transposition measures are unsatisfactory or non-existent, or 
where Member States have adopted a minimal interpretation of the provi-
sions of the Directive. 

Temporary agency work in the European Union
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Introduction

Historical background 

The path that led to the adoption of the Directive on temporary agency work 
has been very long. The fi rst reference in EU law to a triangular employment 
relationship between an employment agency, a user and a worker goes back to 
1970. In the so-called Manpower case (CJEU C-35/70), the Court of Justice 
of the European Union (CJEU) ruled that the employer was the employment 
agency.

The Council fi rst tackled the issue of temporary work (the term “temporary 
agency work” was adopted later) in a resolution dating back to 18 December 
1979 (OJ 1980 C2/1). The European Commission was asked to present ‘spe-
cifi c communications [...] regarding part-time and temporary employment’. 
The fi rst text adopted was a resolution of the European Parliament in 1981, 
followed by a draft directive of the European Commission on temporary em-
ployment in 1982. Due to the opposition of employers’ organisations and of a 
large portion of Members of Parliament and the veto of the United Kingdom, 
the Directive was never adopted.

The adoption of the Charter of the Fundamental Social Rights of Workers in 
1989, although not legally binding, gave further momentum to the process 
of development of EU regulation of temporary agency work (Zappala 2008). 
Point 7 of the Appendix I of Community Charter of the Fundamental Social 
Rights of Workers states that: 

the completion of the internal market must lead to an improvement in 
the living and working conditions of workers in the European Com-
munity. This process must result from an approximation of these 
conditions while the improvement is being maintained, as regards in 
particular the duration and organisation of working time and forms of 
employment other than open-ended contracts, such as fi xed-term con-
tracts, part-time working, temporary work and seasonal work. 

Thus, in 1990 three new draft directives were released by the European Com-
mission , on health and safety for temporary workers, working conditions and 
the distortion of competition in case of fi xed-term, part-time and temporary 
work. Only the fi rst was actually adopted, in 1991; it provides a principle of 
equal treatment in terms of health and safety protection of workers with a 



fi xed term duration employment relationship or a temporary employment re-
lationship (Directive 91/383/EC of 25 June 1991 – OJL 206, 29/07.1991, p.19-12).

Three years later, in its White paper (European Social Policy – a way forward 
for the Union, COM(94) 333, July 1994), the European Commission restated 
that regulating atypical work was one of the priorities of the Council. On 27 
September 1995 the European Commission set up a consultation of European 
social partners in accordance with Article 3 of the Agreement on social policy, 
attached to Protocol no. 14 on social policy, enclosed in the Treaty instituting 
a European Community. The European social partners seemed ready to nego-
tiate on the matter of equal treatment for atypical workers.

Since then, many institutional changes have occurred. Indeed, since the en-
try into force of the Amsterdam Treaty, unanimity is no longer required in 
the Council, and consultation of European social partners has been institu-
tionalised and enshrined in Articles 138 and 139 of the EC (now 154 and 155 
TFEU). As part of the policy of promoting the engagement of the European 
social partners in the formulation of EU social policy, the EC Treaty (now 
the Treaty of the Functioning of the European Union) provides a procedure 
that combines the consultation of the social partners by the Commission with 
the option to leave social regulation to bipartite agreement between manage-
ment and labour organised at European level. According to Article 154 TFEU, 
the Commission, before submitting proposals in the social policy fi eld, has to 
consult management and labour on the possible direction of that Community 
action. Moreover, if, after such consultation, the Commission considers Com-
munity action advisable, it is obliged to consult management and labour on 
the content of the envisaged proposal. Therefore, the European Commission 
launched a consultation of the European social partners on part-time, fi xed-
term and temporary agency work. The European social partners, however, de-
cided to tackle the three different issues in three different agreements, which 
led to two agreements on the fi rst two issues, and in the preamble of both 
texts, the European social partners committed themselves to further nego-
tiations on temporary agency work (recitals 12 and 13). Temporary agency 
work remained on the agenda while the ILO adopted Convention 181 on Pri-
vate Employment Agencies, supplemented by Recommendation 188 in 1997. 
Temporary agency work appeared to be in deadlock at EU level. However, the 
need for a Community regulation was very strong, for three main reasons. 
First, temporary agency work is a growing sector in Europe which thus needs 
to be regulated at this level. Then, temporary agency work had already been 
regulated partly through two Directives (91/383/EEC health and safety for 
atypical workers and 96/71/EC on posting of workers in the framework of the 
provision of services). Finally, another incentive for reaching an agreement 
was the accession of many new Member States in May 2004. Indeed, the ac-
cession treaties limit the freedom of movement of workers coming from the 
new Member States, but usually these restrictions do not apply to the freedom 
of services. Thus, through the use of temporary agency work, new Member 
States can avoid the restrictions imposed on them by the accession treaties. 
It may have been a strong incentive for creating a regulatory framework for 
temporary agency work in old Member States (Bercusson 2008).

12 Report 125
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Temporary agency work in the European Union

Social dialogue

Negotiations

To begin with, employers’ organisations were not convinced of the added val-
ue of EU regulation of temporary agency work, but as the European Commis-
sion had launched a procedure according to which European social partners 
should be consulted, ETUC and UNICE (now BusinessEurope) had to decide 
whether their negotiations could lead to a better outcome (Ahlberg 2008). 
‘Negotiating in the shadow of the law’ appeared to be a real incentive (see Ber-
cusson 2008, also in Bruun, Lörcher and Schömann, 2009). In addition, the 
probable reason for employers’ organisations entering into negotiations was 
the presence of a new actor, the International Confederation of Temporary 
Work Businesses (CIETT). CIETT was very likely to be part of the negotia-
tions, so if the other employers’ organisations did not negotiate, user com-
panies would not be represented. Negotiations started in May 2000 between 
ETUC (the European Trade Union Confederation composed of the ETUC af-
fi liates, representatives of the European trade union federation, such as UNI 
Europa) on the workers’ side and UNICE (Union of Industrial and Employers’ 
Confederations of Europe, now BusinessEurope), CEEP (European Centre of 
Enterprises of General Economic Interest) and CIETT on the employers’ side.

During the negotiation process, UNI-Europa (representing employees in the 
service sector) and CIETT issued a joint declaration. It is worth mentioning 
that both organisations had already established a sectoral social dialogue 
committee. In this joint declaration, they stated that: ‘on the basis that agency 
work may play a positive role in the labour market, the sectoral social dialogue 
should work toward improving the quality and the operation of the European 
labour market, the employment and working conditions of agency-supplied 
workers, as well as the professionalization of the sector’.

ETUC was very critical of this declaration, fi rst, because UNI-Europa is a 
member of ETUC, but mainly because members of ETUC did not agree with 
the idea of temporary agency work playing a positive role in the labour market 
(Ahlberg 2008).

However, although an agreement seemed possible at sectoral level, it was not 
the case at the inter-professional level. The negotiations failed in May 2001, 
despite the attempt of the Greek Commissioner in charge of Employment and 
Social Policies, Anna Diamantopoulou, to reconcile representatives from the 
trade union side and the employers’ side (EIRO, June 2001).

Why did the negotiations fail?

This negotiation was already the fourth for the European social partners. Af-
ter three successive achievements, there were good reasons to think that they 
were going to reach an agreement (Ahlberg 2008). However, disagreements 
on key issues appeared too strong to overcome.



Explanations of the failure of the negotiations are of two different kinds. First, 
trade unions and employers’ organisations disagree on some key elements of 
the substance of the agreement itself. The other explanations are more spe-
cifi c to the context of the negotiations.

Regarding the disagreements on the substance of the agreement, fi rst there 
was fundamental opposition between the trade union side and the employ-
ers’ side with regard to the purpose of the agreement itself. ETUC wanted to 
marginalise temporary agency work or at least to provide more protection for 
agency workers; employers, on the other hand, wanted to promote temporary 
agency work as a tool of employment policies, given its positive effect on job 
creation (Jones 2002).

In more detail, there were four problematic points. First, they were opposed 
on whether to include pay in the basic employment conditions subject to the 
principle of equal treatment. Second, employers wished to remove all re-
strictions on the use of temporary agency work, while ETUC was in favour 
of regulation more or less similar to what was provided by the Directive on 
fi xed-term work (Jones 2002). Third, they had divergent views with regard 
to the scope of the agreement, the main question being whether to include 
temporary agency workers with open-ended employment contracts with the 
agency within the scope of the agreement. However, the most burning ques-
tion concerned the implementation of the equal treatment principle from day 
one as well as the defi nition of a possible comparable worker. ETUC wanted 
it to be a permanent worker doing the same job in the user undertaking and 
to enjoy equal treatment from the fi rst day of assignment, but no agreement 
could be found with the employers’ organisations (Vaes and Vandenbrande 
2009). As already mentioned, the context also exercised a great infl uence on 
the negotiation process.

First, it is worth mentioning that with regard to temporary agency work there 
were many differences between Member States’ legal frameworks, which was 
not the case for fi xed-term and part-time work (Ahlberg 2008). Moreover, the 
European social partners no longer had to prove their legitimacy as actors in 
the European social dialogue because, as mentioned above, it was already the 
fourth negotiation (Ahlberg 2008).

Another key element was that disagreements and tensions emerged among 
employers’ representatives (particularly between UNICE and CIETT), but 
also among trade union representatives (Bercusson 2008). In addition, ETUC 
had to prove that they were not willing to accept an agreement at any price, as 
they had been strongly criticised with regard to the agreement on fi xed-term 
contract (Ahlberg 2008).

Another major factor may also have been the intervention of the European 
Commission’s legal service. One of the main incentives in European social 
dialogue is that a text drafted by the European Commission is likely to be less 
favourable than a negotiated agreement.
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During the negotiation process, the European Commission’s legal service was 
asked to say whether the terms ‘employment conditions’ included pay or not. 
They answered that including this reference may be inconsistent with Article 
137 (6) EC Treaty (now Article 153 (6) TFEU). Indeed, in case of a compara-
ble worker being a permanent worker of the user undertaking, introducing a 
principle of equal pay would be equivalent to regulation of the wage level for 
the sector and thus inconsistent with Article 137 (6) Treaty (now Article 153 
(6) TFEU)..

This may have had a major infl uence on the bargaining process, as employ-
ers became aware that the European Commission would probably do it their 
way. After that, employers’ representatives seemed to harden their position 
(Ahlberg 2008).

Finally, three other elements played a role in the failure of the bargaining pro-
cess, the fi rst being an increasing intransigence on the part of UNICE (Jones 
2002), the second being a lack of initiative on the part of the Barroso Com-
mission in the fi eld of labour law (Bercusson 2008) and the last, as always, the 
strong opposition of Ireland and the United Kingdom towards EU regulation.

After the failure of the European social partners to reach an agreement and 
according to the procedure foreseen in the Treaty, the Commission, that sus-
pended its legislative initiative during the time of the negotiation, will resume 
it and it can still decide to tackle the issue via the normal legislative procedure

The legislative process

As the European Commission was henceforth in charge of drafting a proposal 
for a directive, the social partners sent all the draft texts they already had.

On 8 October 2001, UNI-Europa and CIETT released another joint declara-
tion2 to inform the European Commission about what they expected of the 
future directive on temporary agency work.

As the European Commission was about to fi gure out, the task was not easy, 
even in the context of a well-established and structured legislative proce-
dure.

The draft directive was released in March 2002 and submitted to the Eu-
ropean Parliament, as the co-decision procedure requires. The possibility of 
resorting to a hypothetical comparable worker to implement the principle of 
equal treatment was raised for the fi rst time (Ahlberg 2008).

In November 2002, the amended text was sent to the Council, where it re-
mained stuck until March 2008. Indeed, despite efforts to fi nd a compromise, 

Temporary agency work in the European Union

2. See: www.eurociett.eu/fi leadmin/templates/eurociett/docs/AWD_Joint_Declaration_-_2001.pdf
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the stubborn opposition of a minority of Member State governments prevent-
ed progress in this crucial area. 

In May 2004, ten more Member States joined the European Union; this ma-
jor event in the construction of the EU certainly did not facilitate the task of 
the Council. One of the main stumbling blocks was once again the principle 
of equal treatment. Three derogations from the principle were proposed: the 
Nordic derogation, the German derogation and the British derogation, as they 
have been called (Vaes and Vandenbrande 2009).

The fi rst derogation consisted of a possibility for national social partners to 
derogate from the principle of equal treatment through collective bargaining. 
Nordic countries – and in particular Sweden and Denmark, where working 
conditions are mostly regulated by collective agreement – did not want their 
bargaining power reduced by the adoption of the Directive (Vaes and Van-
denbrande 2009). It is true that, from the point of view of countries that have 
a strong tradition of regulating employment through collective bargaining, 
this exception makes sense. But it contains a risk for countries in which trade 
unions’ or worker representatives’ bargaining power is weak.

The so-called German derogation provided that, with regard to pay, Mem-
ber States, after consulting the social partners, may allow exemptions from 
the principle of equal treatment for workers with a permanent contract of 
employment with a temporary work agency. Whether to include temporary 
agency workers with a permanent employment contract in the scope of the 
Directive or not had been a key issue during the bargaining process between 
the European social partners. The proposed derogation seemed to be a half-
way solution.

Finally, the British derogation provided the possibility of implementing a 
qualifying period. The risk contained in this derogation is that in most Euro-
pean countries temporary agency work is essentially temporary and the dura-
tion of assignments is fairly short. Providing a long qualifying period would 
thus exclude most workers from the scope of the Directive.

Despite the fact that a compromise seemed to have been reached on the prin-
ciple of equal treatment (the principle itself and the comparable worker), a 
fundamental disagreement remained. Member States did not agree on the 
aim of the Directive: some wanted to put the emphasis on labour market fl ex-
ibility, while others wanted to put it on the protection of temporary agency 
workers (Vaes and Vandenbrande 2009).

In 2007, during the Portuguese Presidency, greater efforts were made to 
reach an agreement (Vaes and Vandenbrande 2009). Moreover, most Member 
States were actually in favour of the Presidency text and their number would 
probably achieve a qualifi ed majority. Thus, the Employment, Social Policy, 
Health and Consumers Affairs Council was ready to put the matter to a vote, 
as unanimity was not required (EIRO, January 2008). Furthermore, on 28 
May 2008, the European social partners for the temporary agency work sec-

Isabelle Schömann and Carolie Guedes
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tor were able to agree on one of the main diffi cult issues namely the imple-
mentation of the principle of equal treatment from day one and they restated 
their call for a regulatory framework at EU level (EIRO, January 2009).

This later event put even more pressure on the national levels. In May 2008, 
the UK government and the main employers’ and trade union organisations 
(Confederation of British Industry and Trades Union Congress) reached an 
agreement on the principle of equal treatment for temporary agency workers 
(EIRO, July 2008). This shows clearly that disputes should also be solved at 
national level in order to avoid contaminating the EU-level negotiations (Ber-
cusson 2008).

The sudden turnaround in UK opinion was probably the result of growing 
pressure from EU partners to make the United Kingdom drop its opposition 
to measures for dealing with temporary agency work. The United Kingdom is 
also said to have bartered its agreement on the principle of equal treatment 
for the continuation of the individual opt-out provision in the working time 
Directive, which is currently being revised (EIRO, July 2008).

As the main opponent fi nally decided to rally to the common position, draft-
ing a new compromise text appeared to be possible. The text was sent to Par-
liament, which eventually adopted it on 22 October 2008, and the process 
which had started 26 years previously, in 1982, came to an end.

The final text

In times of economic and employment crisis, the question of the role of tem-
porary employment agencies in the labour market is even more signifi cant, 
especially as the sector has been strongly affected by the crisis, temporary 
agency work being often used by companies as a buffer to protect regular em-
ployment (Voss 2011).

At the very beginning of the process, the intention of the European Commis-
sion was to provide some protection to temporary agency workers so as to in-
crease the acceptance of temporary agency work, but then ‘atypical work poli-
cies turned into an economically effective strategy bringing jobs and growth’ 
(Frenzel 2010).

It is true that atypical forms of employment, and in particular temporary 
agency work, as well as the questions arising with regard to equal opportuni-
ties, often lie between social and employment policies. Employment and social 
policies are tackled in Titles IX and X of the TFEU, which call for harmonisa-
tion and coordination, respectively. As the temporary agency work Directive 
has been adopted on the basis of Article 137 EC (now 153 of the TFEU), it has 
to be considered a social policy. But in practice, the Directive is a combination 
of employment and social policy, and this ‘hybridisation’ has consequences 
both for the form and the substance of the text. Indeed, the Directive has to 
reconcile two opposing aims: to provide minimum protection for temporary 
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agency workers and to promote labour market fl exibility through temporary 
agency work. From the formal point of view, the Directive is a combination of 
soft and hard law (Zappala 2003).

This dual approach can be seen throughout the text. Starting from the begin-
ning, the preamble is symptomatic of the need to reconcile opposing ideas. 
Recitals 1 and 2 refer to the Charter of Fundamental Rights of the European 
Union and to the Charter of the Fundamental Social Rights of Workers, re-
spectively.

Further in the text, articles seem to tip the balance one way or the other. First, 
Article 2 – which defi nes the aim of the Directive by stating that its purpose 
is to ‘ensure the protection of temporary agency workers and to improve the 
quality of temporary agency work by ensuring that the principle of equal 
treatment … is applied to temporary agency workers’, but also to ‘establish a 
suitable framework for the use of temporary agency work with a view to con-
tributing effectively to the creation of jobs and to the development of fl exible 
form of working’ – clearly emphasises this ‘hybridisation’ (Zappala 2003).

Then, Article 4, which enjoins Member States to review restrictions and pro-
hibitions of temporary agency work provided by national law, can be and 
should be interpreted as a ‘clear statement of the close link between a review 
of the existing restrictions and the improvement of the minimum protection 
for temporary agency workers’ (Warneck 2011, 10), following the principle of 
non regression. However, this can lead to great legal changes in countries in 
which temporary agency work is subject to strict regulation (Robin-Olivier 
2009), depending on the interpretation given to the ‘general interest’. In con-
trast, Article 5 paragraph 1 and Article 6 are aimed at giving more protection 
to temporary agency workers.

Some articles have more to do with soft law. For example, Article 4 does not 
require any harmonisation in the re-regulation process, and Article 6 para-
graph 5 only enjoins Member States to ‘take suitable measures’ and to ‘pro-
mote social dialogue’ in order to improve and promote access to training for 
temporary agency workers (Zappala 2003).

Although the objective of protection is present, it sometimes disappears due 
to the pervasiveness of the ‘employment policy aim’. One example is the pos-
sible derogation from the principle of equal treatment (Zappala 2003). Nev-
ertheless, it is a traditional way of allowing derogation and not really inspired 
by fl exicurity. The fact remains that this greatly reduces the level of protection 
because of the use of elusive concepts, such as ‘overall protection’ and ‘objec-
tive reasons’ and ‘adequate level of protection’, which, if not defi ned by the 
CJEU, will bestow great fl exibility on the social partners and the legislators, 
and thus weaken the principle of equal treatment in countries where workers’ 
representatives do not have strong bargaining power (Robin-Olivier 2009).

Temporary agency work is said to meet the expectations of both employers 
and workers (recital 11) and must be thus promoted. This does not seem to be 
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consistent with fi gures that show that temporary agency work is more often 
chosen to fi nd permanent employment (EIRO 2007). It also does not take into 
account either the risk of labour market segmentation resulting from the use 
of atypical forms of work or the imbalance that characterises employment 
relationships, which is at the basis of labour law (Robin-Olivier 2009).
However, the principle of equal treatment from day one as provided by the Di-
rective is a great step forward. The Directive also creates minimum protection 
for temporary agency workers, which is good news in a context in which social 
progress is rare and fragile. In comparison, the ILO Convention on private 
employment agencies does not provide for equal treatment for agency workers 
(Robin-Olivier 2009).

Temporary agency work in the European Union
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State of transposition and involvement of 
social partners

Prior to the Directive, there was no domestic legislation on temporary agency 
work in three Member States (Bulgaria, Denmark and the United Kingdom). 
In Sweden, legislation tackling the issue of temporary agency work did exist, 
but it has not been applied for a decade, so the implementation of the Direc-
tive is to be seen as new legislation. However, implementation seems to be 
an issue of intensive discussion with social partners and at national parlia-
ments, that have led to delay in particular in Sweden (together with Cyprus 
and Denmark), that currently face EU infringement procedure, the European 
Commission requesting them, in the form of a ‘reasoned opinion’ to be noti-
fi ed, until 21 of December 2012, of measures taken to implement the Directive

Twenty Member States have transposed the Directive (Austria, Belgium, Bul-
garia, Czech Republic, Estonia, Finland, Germany, Greece, Hungary, Italy, 
Ireland, Latvia, Lithuania, Malta, the Netherlands, Norway, Portugal, Ro-
mania, Spain and the United Kingdom). Transposition is reported to be in 
progress in three Member States (Cyprus, Denmark and Sweden, which cur-
rently face EU infringement procedures from the European Commission for 
the non-transposition of the Directive).

In Norway, the trade union Fellesforbundet has been opposed to implemen-
tation of the Directive, arguing that the possibility of concluding a tempo-
rary contract of employment has to remain subject to collective bargaining. 
A national strike took place in January 2012 to protest against the govern-
ment’s plan to adopt the Directive. Workers feared that this would encourage 
the use of temporary agency work and thus threaten permanent employment 
and weaken trade union power. In the meantime, the Norwegian government 
included the Temporary Work Agency Directive in the EEA agreement and 
amendments to the Working Environment Act have been adopted and will 
come into force on 1 January 2013.

Currently, no transposition is foreseen in France and Poland, as domestic leg-
islation is considered to be already compliant with the Directive. In Poland, 
the existing legislation does not however, includes the obligation to inform 
temporary agency workers about the possibility of taking up employment at 
the user undertaking. In Luxembourg the transposition procedure has not 
yet started, although there is need to improve the national legislation in rela-
tion to art. 6 (1), 6 (3) and 6 (5) of the Directive. We have little information on 
the following Member States: Cyprus, Estonia, Latvia, Lithuania, Malta and 
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Slovakia, as well as Iceland and Liechtenstein (EEA); for the latter, our infor-
mation dates back to 2009, when trade unions and employers associations 
were invited to submit a fi rst opinion.

In many countries – such as Estonia, Latvia, Malta and Lithuania – tem-
porary agency work is regulated through commercial law, and particularly 
through licensing. In Lithuania, this is the fi rst regulation on temporary 
agency work, as the issue was not regulated in the national context despite 
the fact that the guidelines for further regulations had been adopted by the 
government in 2007 and that ILO Convention No. 181 ratifi ed in 2004. In 
Cyprus, there is no legal concept of temporary agency work. Atypical forms of 
work only encompass fi xed-term contracts and seasonal work. 

The European Commission has requested Cyprus, Denmark and Sweden to 
implement in their national law new EU legislation which defi nes conditions 
for temporary agency workers. Although the process of adopting national im-
plementing measures is under way in the three Member States, there are no 
precise indications when this process will be completed. Consequently, tem-
porary agency workers may be denied the guaranteed working conditions to 
which they are entitled under the Directive. For this reason, the European 
Commission has requested them to notify, under EU infringement proce-
dures, within 2 months (until 21 of December 2012) the measures taken to 
implement the Directive. Once that time limit has been exceeded, the Euro-
pean Commission may decide to refer these Member States to the EU’s Court 
of Justice. 

In general, the social partners have been involved in preparatory work to 
transpose the Directive. Negotiations between trade unions and employers’ 
associations appear to be diffi cult, especially in Bulgaria and Austria. In Ire-
land, the social partners failed to reach an agreement on the implementation 
of the Directive, but they were both consulted by the Department of Enter-
prise, Jobs and Innovation which adopted the 2012 legislation. State of play 
article by article with focus on specifi cities of national legislations main dif-
fi culties/loopholes
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Table 1 General overview of the implementation measures

Member 

States

Existing legislation Implementation Involvement of social 

partners

Austria AüG 23/3/1998 and 
national collective 
agreements

Arbeitskräft teüberlas-
sungsgesetz, 4 Septem-
ber 2012 and will come 
into force on 1 January 
2013

Yes. Intensive discussion 
between social partners 
with the Ministry of 
Labour. 

Belgium 1976 + Act of 
24/7/1987 and Col-
lective agreement of 
National Labour Council 
No. 58

Act of 9 July 2012 
(Moniteur belge 26 July 
2012) partially trans-
posed Directive. Amend-
ments entered into force 
on 5 August 2012 

Yes. Avis du Conseil du 
Travail of 23 January 
2012 and Avis unanime 
(no. 1807) of 17 July 
2012 

Bulgaria Regulated through 
contract of services 

Amendment of labour 
code section VIII c 
in Chapter V of the 
Labour Code entitled 
“Additional conditions 
for the performance of 
work through temporary 
work agencies” Art.107p 
to Art.107, and law on 
Amendments and Sup-
plements of the labour 
code of 15 Dec. 2011 
(State Offi  cial Journal, 
no.7 of 24 of January 
2012. 7, 2012): Art. 
121 (4); Art. 127 (5); 
Art.130c (1); 327 (1)]

Cyprus No legal concept of 
temporary agency work, 
only fi xed-term contract 
and seasonal work

Infringement proce-
dure launched by the 
European Commission 
of 21 October 2012. 
Cyprus should transpose 
the directive by 21 Dec. 
2012

Czech Repub-
lic

Act on employment 
435/2004 sections 
58–66 + new labour 
code Act 262/2006 
sections 308 and 309 + 
Government regulation 
64/2009

Act No. 365/2011 
Coll., Amendment of the 
Labour Code and Act 
No. 364/2011 Coll., 
Amendment of the Act 
of Employment came 
into eff ect on 1 January 
2012 including some 
articles about temporary 
agency work.

Yes (in regulation 
64/2009)



Table 1 General overview of the implementation measures

Member 

States

Existing legislation Implementation Involvement of social 

partners

Denmark No Bill expected in October 
2011 but still no trans-
position. Infringement 
procedure launched by 
the European Com-
mission of 21 October 
2012. Denmark should 
transpose the directive 
by 21 Dec. 2012

Estonia Employment Contracts 
Act (only Art. 6 Section 
5 Art. 17 Section 5) and 
to Equal Treatment Act

Draft  law adopted on 
25.01.2012 

Finland Employment contract 
act 55/2001) + Act on 
occupational health and 
safety

On 19.12.2011Parlia-
ment adopted Govern-
ment’s proposal on a 
new Act amending the 
Employment Contracts 
Act (55/2001) chapter 
2 sections 6 and 9 and 
Posted Workers Act 
(1146/1999). 

France L 1251-1 and following 
of the Labour Code

Existing legislation 
compatible with the 
Directive

Germany Gesetz zur Regelung 
der Arbeitnehmerüber-
lassung (bevor: Arbeit-
nehmerüberlassungsge-
setz) of 28.04.2011 
(BGBl. I S. 642), entry 
into force on 1 Decem-
ber 2011 and from 20 
December 2011 (BGBl. 
I S. 2854).

Erstes Gesetz zur 
Änderung des Arbeit-
nehmerüberlassungsge-
setzes – Verhinderung 
von Missbrauch der 
Arbeitnehmerüberlas-
sung of 29 April 2011 
(Bundesgesetzblatt 
Jahrgang 2011 Teil I Nr. 
18, S. 642) and Art. 26 
of the law to improve 
labour market entry ( 
Gesetz zur Verbesserung 
der Eingliederungschan-
cen am Arbeitsmarkt) 
of 20 December 2011 
(BGBl. I S. 2854)
Gesetz zur Änderung 
des Arbeitnehmerüber-
lassungsgesetzes und 
des Schwarzarbeits-
bekämpfungs-gesetzes 
(BGBl.I no.39, 1506)

Currently, sectoral 
negotiation is on-going 
on issues related to pay. 
If no agreement can 
be reached, the Labour 
Minister might legislate 
(example: On 22 May 
2012, temporary agen-
cies represented by 
the so-called Verhan-
dlungsgemeinschaft  
Zeitarbeit (VGZ), and the 
metal workers´ union 
IG Metall, agreed on a 
collective agreement on 
wage benefi ts for tem-
porary agency workers 
in the metalworking and 
electrical industry 
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Table 1 General overview of the implementation measures

Member 

States

Existing legislation Implementation Involvement of social 

partners

Greece L 2956/2001 and L 
3846/2010

A new law (4052/2012) 
partially amends Law 
3846/2010 and law 
(4052/2012).

Hungary Chapter XI of act No. 
105/2011 entering into 
force on 1/11/11

Iceland Amendment of Icelandic 
law under discussion

Ireland Employment Agency 
Act 1971

Protection of employees 
(Temporary Agency) Act, 
16 May 2012, No. 13

Italy Legislative Decree No. 
276/2003 on Tempo-
rary Agency Work

February 24th 2012, 
the new decree 
amended Decree-law 
No. 276/2003

Latvia Covered by general em-
ployment and commer-
cial law as temporary 
agency work is not very 
developed

Labour Law, OG No.103, 
6 July. Entry into force 
on 20 July 2011.

Lithuania Legal framework limited 
to licensing

Law No. XI-1379 was 
adopted on 19 May 
2011, entry into force 
on 1 December 2011

Luxembourg Law of 19/5/1994 (L 
131-1 to 134-3 Labour 
code)

No, but need for amend-
ments (art. 6.1 6.3 6.5)

Malta Covered by general 
employment law + li-
censing

The Temporary Agency 
Workers Regulations (Le-
gal Notice 461/2010), 
published in the Govern-
ment Gazette on 22 
October 2010. Entry 
into force on 5 Decem-
ber 2011

Netherlands WAADI (Temporary 
Agency Act) of 1998 
Works Council Act (Wet 
op de Onderneming-
sraden; WOR 

Amendment of Art. 8(1)
(b) and Art. 8(3)(a), 
Art. 8b, Art. 9a WAAD; 
Art.31b WOR and 
new Art. 8a WAADI of 
12.April 2012 by bill No. 
32895 and new bill of 
1 July 2012 to combat 
fraudulent temporary 
work agencies.

Member 

States

Existing legislation Implementation Involvement of social 

partners
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Table 1 General overview of the implementation measures

Member 

States

Existing legislation Implementation Involvement of social 

partners

Norway Working Environment 
Act sections 14 - 12

Norwegian government 
included the TAW Directive 
in the EEA agreement. 
Amendments to the Working 
Environment Act implement-
ing the Temporary Agency 
Directive will come into force 
on 01 January 2013

Poland TW Act of 9/7/2003 
amended in 2009 + 
labour code + Un-
employment Act of 
20/4/2004 + TAW 
Act of 13/10/2005 
amendments needed

Existing legislation is 
compatible with the 
Directive

Portugal Labour code (Law 7/2009 of 
12/9/2009) and Law-Decree 
No. 260/2009 of 25/9/2009. 
Partly in the Labour Code (article 
172 to 192)

Romania articles 87 to 100 of the la-
bour code + decision of the 
government n° 938/2004, 
JO n°589/01.07.2004

Law No. 40 of 2011, JO 
No. 225 of 31 March 
2011

Slovakia Act on Employment 
Services no. 5/2004

Pending amendments in 
discussion at the Parlia-
ment in November 2010

Slovenia Employment Relation-
ship Act (ERA) of 2002

Proposed bill on the 
revision of the ERA of 
September 2012. Pend-
ing discussion with social 
partners . Partly trans-
posed in Labour Market 
Act of October 2010.

Pending discussion with 
social partners on ERA 
amendments

Spain Law 14/1994 of 
1/6/1994 amended by 
transposition measures

Law 35/2010 of 
17/9/2010 and Decree 
Law 3/2012 of 10 
February 2012

The Decree Law 3/2012 
of 10 February 2012 has 
not been preceded by a 
social dialogue procedure

Sweden 1993 Act on private em-
ployment exchange and 
hiring out of employees 
(1992/1993:218) and 
law 1991:746

Draft  law proposition 
of 18 September 2012. 
Infringement procedure 
launched by the Euro-
pean Commission

Agreement of October 
17. 2012 between LO 
and the Swedish associa-
tion of temporary work 
agencies, 

UK The Employment Agencies 
Act 1973 amended by the 
Deregulation and Contract-
ing Out Act 1994 + The 
Conduct of Employment 
Agencies and Employment 
Businesses Regulations 2003 

Agency Worker Regula-
tions which came into 
force on 1/10/2011 
and amended the 
Agency Workers Regula-
tion adopted in 2010
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State of play article by article with focus 
on specifi cities of national legislations 
main diffi  culties/loopholes

Scope (Article 1)

Article 1 defi nes the scope of the Directive, which is the triangular employ-
ment relationship that characterises temporary agency work. The scope is 
fairly broad as it encompasses temporary work agencies operating for gain or 
not, and user undertakings in the private and public sectors.

Regarding scope, the example of two Member States should be mentioned. 
In Austria, the scope of application of temporary agency work legislation has 
been extended in accordance with the Directive, allowing for exceptions and 
particular rules in case of non-profi t temporary work placement, placement 
in public undertakings – national, regional or communal – in agriculture and 
forestry, public vocational training programmes and cooperation for develop-
ment. Austrian legislation also provides for particular rules to protect tempo-
rary agency workers (licensing, minimum requirements in the work contract, 
compliance with legislation).

In Germany, the scope of the national legislation has been changed on two 
points: (i) exceptions have been allowed regarding the intra-corporate trans-
fer of temporary workers and (ii) the idea of temporary assignments has been 
included in the legal text without any defi nition. Therefore it is a controversial 
question how to transpose this important requirement of the Directive and 
probably the courts will have to deal with this matter. 

The Directive uses various concepts whose defi nitions need to be clarifi ed by 
national legislation. Here are a few examples of defi nitions provided by Mem-
ber States.

The concept of an ‘assignment’

The concept of assignment exists in most Member States. It refers to the pe-
riod during which agency workers are in fact working in the user undertaking. 
It seems that the main trend consists of limiting the duration of assignments, 
such as in France, Luxembourg, Slovenia, Poland and Greece. 

In Belgian law, the concept of assignment does not exist. The duration of an 
assignment is simply the duration of the contract, or the sum of successive 
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contracts. The temporary nature of assignments is ensured by the list of per-
missible grounds for temporary agency work: replacement of a worker, 
temporary increase of work and exceptional work. Each of these grounds 
entails time-limits and/or procedures that have to ensure the temporary 
nature of the assignment. On 31 January 2012 the social partners signed 
an agreement which provides a new ground for temporary agency work, 
namely integration. Temporary agency workers can now be recruited on a 
permanent basis. It does not necessarily mean that the user undertaking 
is compelled to hire the temporary agency workers, but it has to justify its 
possible refusal.

In Czech legislation, the assignment of temporary agency workers by a tem-
porary work agency to a user undertaking is done on the basis of a written 
instruction. The Act of 2011determines the requisites of this instruction. The 
temporary assignment ends with the expiry of the period for which it was con-
tracted. The temporary work agency cannot assign an employee to the same 
employer for a period longer than 12 months.

In Austria, it is not clear whether undertaking partly providing temporary 
agency work as well as workers who only partly work as temporary agency 
workers fall under the Directive.

The concept of ‘employer’

The Directive provides that the employer must be a temporary work agency. 
This is the case in most Member States, such as Belgium, the Netherlands, 
Italy, Denmark, Portugal, Spain, Austria, Poland, Slovenia, Luxembourg, 
France, Finland, envisaged in Bulgaria, Norway and Sweden.

The guide for transposition (Warneck 2011) had pointed out that in Ireland 
and the United Kingdom, temporary work agencies were not always regarded 
as employers. The new Irish legislation is now in line with the Directive.

In the United Kingdom, the main legal diffi culty is the question of employ-
ment status. Indeed, agency workers may be entitled to three different types 
of contracts: an employment contract for employees, a workers’ contract for 
workers or a contract for services. Hopefully, the Directive refers to workers 
in the defi nition of its scope, which means that employees and workers are 
actually covered by the protection provided by the Directive. Nevertheless, 
agency workers with contracts for services do not fall within the scope of the 
Directive. The risk of manipulation is thus very high.

In Czech legislation, both the temporary work agency and the user undertak-
ing are employers.

In Germany, the defi nitions of Article 3 have not been transposed into do-
mestic law, but the jurisdiction is oriented towards them.
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The concept of ‘general interest’

The Directive provides that restrictions and prohibitions have to be justifi ed 
on the ground of general interest. The concept of general interest is always 
diffi cult to defi ne, no clear defi nition is provided to give national judges and 
the CJEU a broad margin of appreciation.

For example, there is no agreement on a clear defi nition in Belgium, whereby 
trade unions put the emphasis on health and safety aspects. In current Pol-
ish legislation, no mention is made of this issue. According to CYIUB/KNSB 
(Bulgaria), the notion of ‘public interest’ was not well considered and ensured 
by the envisaged clauses in the implementation law (Amendment of Labour 
Code section 8, Article 107p to Article 107ц (State Offi cial Journal, No. 7, 
2012). Finally, in Slovenia, general interest has been understood as relating to 
restrictions concerning workers on strike, safety and health issues and time 
limitations.

The concept of ‘basic working conditions’ (except pay)

The Directive provides that the concept of basic working conditions covers 
duration of working time, overtime, break, rest period, night work, holidays 
and public holidays (and pay). The following paragraphs give a few examples 
of what have been done in the Member States.

Working time is often included in basic working conditions, such as in Ire-
land, Belgium, France, Portugal, Italy, Spain and the United Kingdom. Rest 
periods (Spain, Ireland, France and the United Kingdom), breaks (Spain, Ire-
land, Italy and the United Kingdom), night work (Spain, Ireland, Belgium, 
France, Italy and the United Kingdom) annual leave and public holidays 
(Spain, Ireland, Belgium, France, Italy and the United Kingdom) often belong 
to the category of basic working conditions. Sunday work and part-time work 
are rarely mentioned (Belgium). It is the same regarding health and safety 
(France and Portugal), child and youth work (France and Belgium), overtime 
(Spain, Ireland, Italy and the United Kingdom) or part-time work (Belgium). 
Italian legislation also recalls that protection of pregnancy and gender equal-
ity are included (Art. 2 (2) c of the new Decree of 2012). In Poland, all em-
ployment conditions are covered. It is worth mentioning that comparison is 
made diffi cult because of differences in the defi nitions of the concepts used. 
Concerning the Austrian transposition measures, the issue of basic employ-
ment and working conditions stipulated by “other binding general provisions” 
is of concern in particular in respect of so-called “free work council agree-
ments”, (Work council agreements that are concluded on issues not explicitly 
mentioned by law (Works Constitution Act - Arbeitsverfassungsgesetz Arb-
VG). In such a case these issues are identifi ed as part of all working contracts 
concerned, that might fall into the scope of the Directive, but which will not 
be covered by the Austrian Act. In Bulgaria, basic working conditions’ are 
defi ned as “work and employment conditions, set forth by laws, normative 
acts for implementation of laws, administrative acts, collective labour agree-
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ments and/or other provisions in force in the user enterprise and concern the 
length of working time, overtime, rest periods during working time, daily and 
weekly rest periods, night work, basic and additional leave, offi cial holidays, 
protection of persons under 18 years of age and women, as well as remunera-
tion.” With regard to posting of workers, the temporary work agency and em-
ployee have to agree at least on the same minimum conditions of work as the 
conditions for the same type of work in the host state.

The concept of ‘pay’ 

Defi nition of the concept of pay is left to the Member States. Here are a few examples.

In some countries, such as Bulgaria (Amendment of Labour Code Section 8, 
Article 107p to Article 107ц (State Offi cial Journal, No. 7, 2012), the issue of 
pay related to working time has not been considered.

Some other Member States have implemented a fairly broad defi nition of 
the concept of pay. For example, in Belgian law, Article 10 of the 1987 Act 
that formulates the principle of equal pay, simply uses the word ‘pay’ (loon/
rémunération). This is generally understood to have a broad scope. In the 
Netherlands, ‘pay’ is understood as pay and other allowances comparable to 
the ones permanent workers are entitled to in the user undertaking. Current 
discussion of the national transposition measure in Denmark deals with the 
inclusion of sick pay in the defi nition. Polish law does not provide for a specifi c 
defi nition of pay for the sake of temporary agency work. The equal treatment 
clause refers to all employment conditions, therefore even if an element of 
remuneration could not be classifi ed as ‘pay’ (for example, per diems), it falls 
within the notion of ‘employment conditions’. There is, however, a defi nition 
of minimum pay (Act on minimum rate of pay of 10 October 2002). The rate is 
announced by the Minister and was in 2011, of about 350 EUR. A higher rate 
can be established in a wage regulation or a collective agreement. In Luxem-
bourg, current legislation provides for the same defi nitions as in the Direc-
tive. The concept of pay is a large one, including additional advantages such 
as bonus and accommodation. In Finnish legislation the defi nition of pay is 
broad. It includes, for example, bonuses, sick leave pay and family leave pay. 
In Spain, pay includes any economic return, fi xed or variable.

In the United Kingdom, ‘pay’ is defi ned in a broad way, including basic pay 
based on the annual salary an agency worker would have received if recruited 
directly (usually converted into an hourly or daily rate, taking into account 
any pay increments), overtime payments, subject to any requirements regard-
ing the number of qualifying hours, shift/unsocial hours allowances, risk 
payments for hazardous duties, payment for annual leave (any entitlement 
above the statutory minimum of 5.6 weeks can be added to the hourly or daily 
rate) – to avoid confusion, this should be identifi ed separately on the agency 
worker’s payslip, bonus or commission payments directly attributable to the 
amount or quality of the work done by the individual. This can include com-
mission linked to sales or production targets and payments related to quality 
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of personal performance (see sections below on bonuses linked to personal 
performance and performance appraisal systems). This might also include 
non-contractual payments which have been paid with such regularity that 
they are a matter of custom and practice, vouchers or stamps which have 
monetary value and are not ‘salary sacrifi ce schemes’, for example, luncheon 
vouchers and child care vouchers. In British law, ‘pay’ excludes occupation-
al sick pay (the Agency Workers Regulations adopted in 2010 do not affect 
an agency worker’s entitlement to statutory sick pay), occupational pensions 
(agency workers will be covered by new automatic pension enrolment which 
will be phased in from October 2012) occupational maternity, paternity or 
adoption pay (the Regulations do not affect an agency worker’s statutory en-
titlements), redundancy pay (statutory and contractual), notice pay (statutory 
and contractual linked to loss of employment), payment for time off for trade 
union duties, guarantee payments as they apply to directly recruited staff if 
laid off, advances in pay or loans (for example, for season tickets), expenses 
such as accommodation and travel expenses, payments or rewards linked to 
fi nancial participation schemes such as share ownership schemes, phantom 
share schemes, overtime or similar payments where the agency worker has 
not fulfi lled the qualifying conditions required of someone directly recruited. 
For example, an agency worker would have to be doing work over and above 
standard hours to qualify for overtime, not just working a shift that perma-
nent staff tends to work on an overtime basis. On top of this are the major-
ity of benefi ts in kind given as an incentive or reward for long-service, for 
example, where Building Society staff may be given a reduced rate mortgage, 
as well as employer funded training allowances, any payments that require 
an eligibility period of employment/service, if not met by the agency worker 
(same treatment as if directly recruited) or if the agency worker is no longer 
on assignment when the bonus is paid (if the same applies to those directly 
recruited, that is, no longer working for the hirer), bonuses which are not di-
rectly linked to the contribution of the individual – for example, a fl at rate 
bonus that is given to all direct recruits to encourage loyalty or long-term ser-
vice, and also additional discretionary, non-contractual bonuses, as long as 
these payments are not made with such regularity that they have become cus-
tom and practice (see section above on bonuses and commission payments).

In contrast, a few other Member States have chosen a more restrictive ap-
proach. Current Austrian legislation is amended in respect of the notion of 
pay (1) to allow for the principle of equal pay to be anchored in collective agree-
ments at plant level, and not only in national and branch level collective agree-
ments. To date, the social partners have not been able to reach agreement on 
this issue. (2) Furthermore, the notion of pay is interpreted restrictively and 
does not include pension schemes agreed at the enterprise level. In Ireland, 
pay is defi ned as ‘basic pay, and any pay in excess of basic pay in respect of 
shift work, piece work, overtime, unsocial hours worked, hours worked on a 
Sunday’. Occupational pension schemes, fi nancial participation schemes, sick 
pay schemes, benefi ts in kind, bonus payments, maternity and adoptive leave 
pay, and redundancy payments or any arrangements or payments provided 
for by law are not included. It is important to stress that measures concerning 
pay adopted in May are retroactive.
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Finally, some national legislation provides for particular solutions. In Portu-
gal, agency workers with fi xed-term contracts are entitled to the minimum 
wage provided by the collective agreement applicable in the user undertaking 
or the agency corresponding to their functions, or to the wage paid to a worker 
performing the same job or a job having the same value. The same rules apply 
to agency workers with an open-ended contract during assignments. In the 
period between assignments, pay means the national minimum wage or the 
amount provided by the applicable collective agreement in the user undertak-
ing or the temporary work agency or at least two-thirds of the wage paid for 
the last assignment, being the highest amount actually applicable.

In Slovenia, in the employment contract, the employer and the worker 
stipulate that the level of the wage and of compensation depends on the 
work actually performed for the user undertaking, taking into account the 
collective agreements and general acts that bind individual user undertak-
ings. They also reach agreement on the level of wage compensation for the 
period of a premature cessation of work with the user undertaking, and/or 
for the period in which the employer fails to ensure work with the user un-
dertaking. The wage compensation may not be lower than 70 per cent of the 
minimum wage. 

In Swedish law, the user undertaking has to pay the average income at the 
workplace. Exemptions can be made for pensioners and students that have 
another primary income.

In Czech legislation, the Directive has been implemented using the wording of 
the Directive itself, in particular in respect of working conditions in general, 
including occupational health care. 

In Romania, the defi nition of pay of temporary workers the provisions is still 
grounds for debate: the former version of the Labour Code stipulated that 
“the wages received by the temporary worker for each assignment cannot be 
lower than the wages received by an employee of the user undertaking who 
performs the same or similar work”. Following amendments, the new Labour 
Code stipulates: “the wages received by the temporary worker for each as-
signment shall be determined through direct negotiations between the user 
undertaking and the temporary worker, and shall not be lower than the guar-
anteed national minimum gross wage” Contradiction between this wording 
and the principle of equal treatment was referred to the Constitutional Court, 
that stated that “the new provision does not – with reference to its contents 
– have the propensity to promote discriminatory treatment between the two 
categories of employees. Thus, the law only established the minimum wage a 
user undertaking must pay the temporary worker, which may not differ from 
the wage paid for a regular employee. The amount of work shall not affect the 
setting of the wage, but allows for the parties to negotiate the wage ”.How-
ever, the most recent legal literature on Romanian law includes opinions that 
there is a contradiction between the principle of equal treatment enshrined in 
Article 5(2) of the Directive, and the provisions in Article 96 Para. (2) in the 
Romanian Labour Code, as the changes in this later provision lead to set that 
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the minimum wage of temporary workers is no longer the wage paid to the 
employees of the user undertaking, but the national minimum wage. 

Restrictions or prohibitions (Article 4) 

Article 4 provides that restrictions and prohibitions with regard to temporary 
agency work should be reviewed and so as to be justifi ed only on the ground 
of general interest regarding, in particular the protection of workers, the re-
quirements of safety and health at work and the need to ensure that the labour 
market functions properly and that abuses are prevented (recital 18). Member 
states can be divided into four categories.

First, in some Member States, reviews of national restrictions or prohibitions 
are reported to be in progress, but no changes are yet foreseen, mainly due to 
strong disagreement between trade unions and employers’ organisations. For 
instance, the issue is currently being discussed in Belgium, but it appears to 
be the most diffi cult piece of law to implement, as there is no common view 
at any level. Hopes are vested in the Court of Justice’s case law not lifting re-
strictions (the Hennigs case3 may justify this hope). In Belgium there is major 
lobbying from the employers’ associations to lift restrictions or prohibitions. 
Nevertheless, the social partners have been involved in the preparatory work 
of the bill transposing the Directive, and they are still negotiating on various 
questions, such as the creation of a new permissible ground for temporary 
agency work, allowing the conclusion of a permanent contract.

In the Netherlands, the government recently asked the Dutch Labour Foun-
dation (Stichting van de Arbeid) to review the restrictions and prohibitions 
in the Collective Labour Agreements. The Dutch government is reviewing re-
strictions and prohibitions in legislation. In this review, the Labour Founda-
tion also has to be consulted. The review is still in discussion with employers, 
who want to lift as many such prohibitions and restrictions as possible. The 
Dutch Federation of Trade Unions, FNV (Federatie Nederlandse Vakbeweg-
ing), is of the opinion that restrictions and prohibitions have to be understood 
in the general context of the Directive. Employment contracts of indefi nite 
duration are the general form of employment relationship. In some cases, 
clauses in Collective Labour Agreements about temporary agency workers are 
to be conceived as conditions instead of restrictions and prohibitions. Thus, 
most restrictions and prohibitions can be justifi ed on grounds of general in-
terest.

Current restrictions in Austria are under scrutiny but any change of legisla-
tion proposed by the Chamber of Industry and employers’ associations would 
need the agreement of the trade unions and the Chamber of Labour. Both 

3. CJEU case C-297/10 (Sabine Hennigs v Eisenbahn-Bundesamt) in which the CJEU, in a case 
dealing with non-discrimination on grounds of age based on Article 21 Charter, held that the 
respective national measures at stake were not adequate or necessary to achieve the aim pursued, 
and therefore they lacked proper justifi cation.
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trade unions and the Chamber of Labour reject loosening restrictions, so it 
is expected that no change in current restrictions and prohibitions will oc-
cur based on transposition of the Directive. However, changes via national, 
regional or sectoral collective agreements may take place. However, it is cur-
rently diffi cult to evaluate how such changes could be made.

In Finland, restrictions and prohibitions on temporary agency work in leg-
islation have been reviewed by the government. The social partners have re-
viewed the restrictions and prohibitions in collective agreements. The em-
ployers’ association has argued that the restrictions in collective agreements 
should be removed. The government and trade unions argue that Article 4 
only imposes an obligation to review but not to remove such restrictions or 
prohibitions. Therefore, no restrictions or prohibitions have been removed.

In Germany, there are restrictions on temporary work in the construction 
industry. Employers’ organisations are demanding the abolition of these re-
strictions, but this has not yet happened. Trade unions are demanding, for 
example, a strict prohibition on temporary work in case of strikes, but there 
has been no change on this issue either. There has been no review of collec-
tive agreements. In the same vein, another piece of law prohibits temporary 
agency work in the area of transport for company purposes (Art. 1(2) no. 3 
Sentence 1 of the Road Haulage Act (Güterkraftverkehrsgesetz).Both cases 
might be in breach of Article 4(1) of the Directive. Additionally, Art. 1(3) of 
the transposition law excludes certain categories of workers and situation of 
the scope of the law, such as (1) the secondment of workers from one employer 
to another employer of the same branch or industry, if the aim of the second-
ment is to avoid short-time work or dismissals and if such secondment 
is provided for in a collective agreement which is applicable to both em-
ployers (Art. 1(3) no. 1); (2) the secondment of workers (or intra-corporate 
transfer of workers) where both employers belong to the same group of com-
panies, if the worker was neither taken into employment nor employed with 
the aim of being seconded (Art. 1(3) no. 2); (3) the secondment of workers 
from one employer to another, if secondment only occurs occasionally and 
if the worker was neither taken into employment nor employed with the aim 
of being seconded (Art. 1(3) no. 2a); (4) if the worker is seconded to an em-
ployer abroad under circumstances that are described in more detail in the 
Act (Art. 1(3) no. 4). Second, in other EU countries, restrictions exist but no 
review is reported to have started. For example, in Portugal, restrictions 
only affect so-called temporary agency work employment contracts, which 
are considered to be fi xed-term contracts. Basically, the article of the Labour 
Code tackling the issue refers to the restrictions provided by articles regard-
ing fi xed-term contracts (some are nevertheless expressly excluded), namely, 
the replacement of absent workers, seasonal work, an increase in the activ-
ity of the company or occasional tasks. Some sectoral collective agreements 
provide that temporary work is not allowed due to safety and privacy issues. 
As no consultation of the social partners took place it is diffi cult to identify 
development in the respective sectors in respect of any change in restrictions 
or prohibitions.
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In Greece, prohibitions and limitations already existing in national law are in 
full conformity with the criteria set out in Art. 4 para. 1 of Directive 2008/104/
EC, so GSEE sees no need to re-examine and redefi ne them, especially with 
the prospect of abolishing them and deregulating the safeguards currently in 
force. This is supported by evidence based on offi cial data showing a great ex-
pansion in the use of temporary work through agencies and of all the fl exible 
forms of work (especially during the crisis) as a means of deregulating and 
dismantling the labour market and further diminishing labour costs, which 
are already low in Greece. Such evidence should trigger amendments for di-
rect and permanent interventions to strengthen the protection of all work-
ers, especially those who are employed through fl exible and atypical forms 
of work. Nevertheless, in 2010 the maximum duration of an assignment was 
extended from 18 months to 36.

In Luxembourg, domestic law does not foresee expressis verbis prohibitions 
or restrictions on the use of temporary agency work. Nevertheless, legisla-
tion sets out very strict provisions for temporary work agency such as the 
requirement for authorisation by the Labour Minister, as well as the fi nancial 
guarantee it has to deposit in a bank account (see Article L.131-3). On the 
other side, the temporary work agency can only turn to an assignment when 
the job concerns a particular and not a long-term task. Legislation strictly 
limits resort to a fi xed-term contract. The rule is the permanent contract, the 
exception the fi xed-term contract and consequently the assignment (Article 
L.131-8). According to the representative of the Chamber of Employees, these 
restrictions on the use of temporary agency work laid down in legislation are 
justifi ed on grounds of general interest to ensure that the labour market func-
tions properly and abuses are prevented. 

In France, the employers’ association of temporary work agencies asked that 
the restrictions on the minimum duration between two assignments in the 
same job be loosened. However, no change in collective agreements has taken 
place in this respect.

In Czech legislation, section 309-8 of the Labour Code states that the scope of 
making use of an employment agency’s employees by a certain company may 
be restricted by the relevant collective agreement concluded by the user un-
dertaking. This legal regulation in practice is convenient also for the employ-
ers and prevents unjustifi ed substitution of core employees by agency ones. In 
practice, there exist such collective agreements restricting the scope of using 
agency workers. CMKOS deals with this issue in its annual analyses of collec-
tive agreements.

In Norway, a user undertaking can resort to temporary agency workers only 
under certain circumstances, but when the company is covered by a collec-
tive agreement, employer and employee’s representatives can agree on other 
grounds of resort to such contracts.

Third, a few Member States have actually removed some of the existing re-
strictions. This is the case in Spain, where the transposition of the Directive 
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indicates that restrictions on temporary employment in sectors at ‘special risk’ 
must be agreed in each sector between the social partners (employers and un-
ions). Therefore, a temporary employment agency that wants to work in the 
construction sector must meet the conditions agreed between the construc-
tion companies and unions in the construction sector. The legislation states 
that any change in the restrictions should be addressed via collective bar-
gaining in the respective sectors. Therefore, reviews of the restrictions have 
been carried out between employers and unions in the sectors concerned. As 
a consequence, some sectors have lifted restrictions and in others restrictions 
were eased. In general, there has been a tendency to understand a ‘review’ 
of restrictions as ‘removing’ absolutely all restrictions. It is therefore neces-
sary that future policy or European legislation clarify this point. In Spain, to 
protect the health of workers it was very important to transpose the directive 
into national legislation.

In Romania, the ground of appeal to temporary agency work is for precise 
and necessarily temporary tasks. The law sets a maximum duration of 24 
months, which can be extended to 36 in case of contract renewal. The regula-
tion adopted in 2011 provides that temporary work agencies and temporary 
agency workers can now conclude an open-ended employment contract. In 
some sectors of industry, the use of temporary agency work has been forbid-
den. These sectoral bans have been lifted.

In Italy, some of the restrictions were lifted as the range of contracts tempo-
rary agencies can offer was extended. Moreover, the decree adopted in Febru-
ary 2012 provides that it is no longer necessary to justify appeal to temporary 
agency work when contracting ‘social benefi t recipients’ and other ‘underpriv-
ileged workers’.

Polish law does not foresee any sectoral limitations on the use of temporary 
agency work. The government asked the social partners to indicate possible 
limitations, but no changes in the act have been introduced so far. No infor-
mation about changes in the current legislation review has reached the social 
partners.

With regard to Slovenia, no information about the review is currently avail-
able. 

In the Bulgarian implementation law, it was envisaged that by 31 December 
2011 the state, the employers and trade unions should review the existing 
limitations applied to temporary agency work. It is not envisaged that such a 
review should be made on transposition of the Directive. 

Finally, in Sweden, the only form of employment that is allowed for tempo-
rary agency work is full-time. There is no collective agreement that includes 
any restrictions on temporary agency work. A process of review is reported to 
be on-going. No restrictions or prohibitions are imposed in the UK.
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Principle of equal treatment (Articles 2 and 5)

State of transposition

Article 2 of the Directive sets its aim, namely ensuring that the principle 
of equal treatment provided for by Article 5 is applied to temporary agency 
workers.

The legislation of some Member States provides a principle of equal treatment 
with broad scope, such as that of Lithuania, where there are no specifi c rules 
designed for this category of workers; Romania (pre-existing principle); and 
Norway (will come into force in January 2013). This principle could be the 
result of implementation of the Directive or a pre-existing principle. 

In Belgian law, the equal pay for equal work/job principle applies indepen-
dently of the temporary nature of the assignment, except if the collective 
agreement signed by the national bipartite commission for temporary agency 
work (also signed by the King) foresees equivalent advantages. However, the 
new bill proposed by the Belgian parliament lays down that the principle of 
equal treatment applies to temporary agency workers, too. The text itself sim-
ply transposes into Belgian law the rule of Article 5 paragraph 1 of the Direc-
tive in terms of equal treatment, protection of pregnant women and nursing 
mothers. 

According to Polish law (Art. 15.1 of the Act on employment of temporary 
workers) a temporary agency worker working at the user undertaking cannot 
be treated less favourably concerning working conditions and other terms of 
employment than employees employed directly by the user undertaking for 
the same or similar job. Regarding pay, temporary workers also have the right 
to equal remuneration in comparison to regular employees of a user employer 
performing the same or similar job (Article 15 of the temporary employment 
act). The remuneration of temporary workers is paid by an agency, but on the 
basis of information given by a user employer. Provisions on remuneration 
regulation or collective agreements covering a user employer stipulating that 
remuneration of temporary workers is lower are unacceptable. In practice, it 
may happen that temporary workers perform such jobs that cannot be com-
pared to any others performed by regular workers at an establishment and 
therefore obtain lower remuneration than that which would have been pro-
posed to a regular employee. 

In Slovenia, the labour market regulation act lays down that the temporary 
work agency acting as employer has to ensure the worker all the rights arising 
from employment that the worker is entitled to in accordance with regula-
tions governing employment relationships. This is meant to guarantee equal 
treatment. The user undertaking also has to comply with those regulations 
during the assignment. 

In Lithuania, the principle of equal treatment is vaguely formulated and leads 
to practical diffi culties, for example, to defi ne the salary a temporary agency 
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worker would be entitled to if he or she were directly employed by the user 
undertaking. 

In Czech legislation, the equal treatment principle is a generally valid princi-
ple for the whole sphere of labour law, employment and labour market. The 
requirement to treat temporary agency workers equally is contained in Sec-
tion 309-5 of the Labour Code, according to which 

the employment agency and the user undertaking or establishment 
shall ensure that the working and wage conditions of a certain tempo-
rarily assigned employee are not worse than the conditions of the us-
er’s comparable employees. Where the wage conditions applying to an 
employee who has been assigned by the agency to perform temporary 
work for the user undertaking or establishment are worse than the con-
ditions applying to the user’s comparable employee, the agency must 
ensure equal treatment for its employee, acting either at the employee’s 
request or on its own initiative when it learns of such a fact in another 
way. The agency’s employee temporarily assigned to perform work for 
the user is entitled to demand the satisfaction of his rights, having thus 
arisen to him from the employment agency. 

No exceptions concerning equal treatment are set down in the Czech legal or-
der. The same principle concerns also social security where agency employees 
enjoy the same rights as other employees.

In Austria, a sectoral collective agreement had already introduced the prin-
ciple of equal treatment between temporary agency workers and permanent 
workers of the user undertaking. Before the adoption of the bill, workers in 
the sector had threatened to terminate the agreement to protest against the 
new regulation of temporary agency work. The principle of equal treatment 
has been amended to meet all requirements of the Directive, including annual 
leave and access to collective facilities.

Article 5 of the Directive provides the possibility to implement derogations 
from the principle of equal treatment under certain circumstances. Some 
Member States have actually implemented those derogations.

In Italy, the equal treatment principle already exists in the national legisla-
tion, including social security. Nevertheless, the principle of equal treatment 
was enshrined in the new decree adopted to transpose the Directive. Addi-
tionally, a few agreements were concluded by temporary work agencies and 
the technical agency of the Ministry of Labour, Italia Lavoro, to derogate from 
the principle of equal treatment when contracting disadvantaged workers.

In the United Kingdom, an agreement was reached between the previous La-
bour Government, the TUC and the CBI. Details of this agreement4 include a 

4. See: http://www.bis.gov.uk/policies/employment-matters/strategies/awd.
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variety of issues, including that after 12 weeks in a given job an agency worker 
is entitled to equal treatment (at least the basic working and employment con-
ditions that would apply to the worker if they had been recruited directly by 
that undertaking to occupy the same job). Legislation was also adopted to 
introduce provisions on equal pay. Since the implementation of the Directive, 
a new strategy seems to have developed in the United Kingdom. Temporary 
agency workers are made to sign new employment contracts indicating that 
they are now considered permanent employees. Trade unions are worried 
that this new practice is only a way of avoiding the principle of equal pay and 
equal treatment provided by the Directive. Moreover, the British legislator 
has introduced what is called a ‘real comparator defence’, which means that 
the user can argue that he has complied with the principle of equal treatment 
as soon as the agency worker is entitled to the same employment conditions 
as a real comparable employee of the user undertaking. The provision carries 
a risk. Indeed, the user can employ a token employee on poor conditions of 
employment for the purpose of comparison.

In Ireland, the principle of equal treatment is now in force and, in contrast to 
the United Kingdom, Ireland decided not to resort to the exception provided 
by the Article 5 of the Directive. The principle of equal treatment applies from 
the fi rst day. Nevertheless, the exception provided by the paragraph 2 of the 
article 5 has been transposed. The principle of equal treatment is not appli-
cable to temporary agency workers with a permanent employment contract. 
Irish law provides some conditions, however. Indeed, the temporary agency 
must notify the worker with this kind of contract that the principle of equal 
treatment will not apply in a written document. Moreover, when workers are 
not employed in a user undertaking, they are entitled to compensation whose 
amount must at least equal half of the salary paid during their previous as-
signment. This exception only applies regarding pay.

At fi rst sight, Portugal seems to have implemented the Swedish derogation. 
National law does not regulate the activity of temporary work in line with the 
Directive, especially regarding enforcement of the equal treatment principle. 
In fact, the law separates ‘temporary work contracts’, similarly defi ned as in 
the Directive, from ‘open ended contracts for temporary work’. Article 185 of 
Law No. 7/2009 provides that during the period of assignment, temporary 
workers, whatever the form of their employment contract, are entitled to the 
rules applicable at the user undertaking regarding working mode, place and 
time, the suspension of the employment contract, health and safety at work 
and access to facilities. Between assignments, they are entitled to compensa-
tion whose amount at least equals the national minimum wage or the amount 
provided for by the applicable collective agreement in the user undertaking 
or the temporary work agency or at least two-thirds of the wage paid for the 
last assignment, being the highest amount actually applicable (Article 184). 
But this derogation is not in line with the Directive as it is not limited to pay. 
Furthermore, the social partners have not been consulted on the issue, as 
the Directive required. It remains that in the current not yet amended Portu-
guese legislation on temporary agency work, temporary workers are entitled 
to the minimum wage provided by the collective agreement applicable in the 
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temporary work agency or the user undertaking, corresponding to their func-
tions or equal to the wage of other workers performing the same job or a job 
of the same value (the most favourable value). They are also entitled to social 
security and health care as workers in the user undertaking. After 60 days of 
assignment the collective agreement of the user undertaking applies to the 
temporary workers.

It has been reported that in some Member States the principle of equal treat-
ment has been implemented only partially. For example, in Sweden, the equal 
treatment principle has been strengthened as now temporary agency workers 
can obtain an income corresponding to the average income at the workplace 
even in a company which is not covered by a collective agreement. Apart from 
that, no measures have been included in the law. The question is now under 
the control of the social partners.

In Spain, temporary agency workers are entitled to the same pay and facilities 
as other workers of the same company occupying the same position. Moreo-
ver, before the implementation of the Directive, temporary agency workers 
were already entitled to at least the remuneration provided by the statuto-
ry collective agreement applicable in the user undertaking. No derogation 
through collective bargaining has been implemented in Spain.

In Luxembourg, the equal treatment principle is laid down in Article L.131-13 
but concerns only pay. In accordance with Article L.131-13, the pay of a tem-
porary worker cannot be below the pay of a permanent employee in the user 
undertaking with the same or equivalent qualifi cations after a trial period. 
According to Article 5 of the Directive, domestic legislation has to be com-
pleted in order to include all the basic working and employment conditions 
of temporary agency workers, although there are no derogations and exemp-
tions from the equal treatment principle. 

In France, the principle of equal treatment applies to pay and leave.

In Finland, since 1998, temporary agency workers already have the same pen-
sion rights, sick pay and annual holidays as permanent employees of the user 
undertaking.

In Denmark, temporary agency workers do not enjoy the same working condi-
tions as permanent employees of the user undertaking, particularly in terms 
of pensions, rights in case of dismissal and training.

Finally, under Dutch legislation there is currently no equal treatment norm 
for allocated workers (compared to workers in the user undertaking) regard-
ing to basic working and employment conditions, excluding pay. The above-
mentioned equal treatment norm will be incorporated in the WAADI, Article 
8. Exemptions from the principle of equal treatment can be made by collective 
labour agreement, although the government is still evaluating this aspect. Ar-
ticle 5 of the Directive needs to be implemented.
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In Germany, the equal treatment principle is undermined as the restriction 
of exemptions from equal pay (Art. 5 (2) has not been transposed in domes-
tic law. According to Article 5 (2) exemptions from equal pay are foreseen in 
case of temporary workers having a permanent contract of employment with 
a temporary work agency and are also paid during the time between assign-
ments. And it is more than doubtful whether the ‘overall protection of tem-
porary agency workers’ (Art. 5 (3)) is guaranteed. Only a so-called ‘revolving 
door-clause’ has been implemented (see § 9 Nr. 2 AÜG). It says that a former 
permanent employee who comes back to his company within six months as 
a temporary worker has to get equal pay. Nevertheless, it remains that even 
by a collective agreement no exception from the equal treatment rule is pos-
sible if the temporary worker worked for the user undertaking during the past 
six months. The Federal Ministry of Labour can, on proposal of the social 
partners, fi x a minimum salary for temporary worker. Moreover, social part-
ners in the chemical industry reached an agreement that temporary agency 
workers’ pay will progressively equal 90 per cent of that of permanent work-
ers. The agreement will enter into force on 1 November 2012. But the crucial 
problem is the possibility of derogation from the principle of equal treatment 
by collective agreements – hand in hand with the possibility of transposing 
this derogation into individual employment contracts, to the detriment of 
workers. This problem has not been solved by the Directive. Finally, German 
transposition law foresees in Section 1(1) Sentence 3 of the new Act, that ‘the 
secondment of a worker to certain consortia does not constitute temporary 
agency work if the employer belongs to the consortium, if all members of the 
consortium are covered by collective agreements from the same industry, 
and if all members are obliged to provide their contractual services indepen-
dently in accordance with the consortium contract’. As a result, the principle 
of equal treatment – as well as the whole Directive – is not applicable. Some 
authors argue that ‘this amounts to a discrimination of seconded workers in 
cases where a collective agreement which a member of a consortium is bound 
to according to its area of application and is considered fi xed by the parties 
to the collective agreement, does not apply to the activity of the consortium. 
In other words, the requirement that the employer is covered by the collective 
agreements does not guarantee that the consortium is covered by it as well’ 
(European Labour Law Network 2011) 

In Latvia, the Confederation of Free Trade Unions of Latvia reported5 that the 
obligation of temporary work agencies to provide temporary agency workers 
with the same basic working and employment conditions as the one of regular 
employees of the user undertaking is a problematic issue in particular with 
regard to pay, as most private undertakings have declared that their salaries 
are confi dential. Consequently, a user undertaking’s information on pay is not 
accessible to temporary work agency. National implementation law (Art. 7 (4) 
of the Labour Law) does not provide for any obligation of the user undertaking 
to give such information for the purposes of enforcing the rights of temporary 

5. See: http://www.labourlawnetwork.eu/national_labour_law_latest_country_reports/nation-
al_legislation/legislative_developments/prm/109/v__detail/id__1672/category__19/size__1/
index.html
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agency workers. As a result, a temporary work agency will have diffi culties to 
enforce its obligations to provide the temporary agency worker the same level 
of pay as that provided to regular employees of the user undertaking.

Austria made use of the exemption of Art. 5 (3) on collective agreement in 
respect to pay. In Norway, the Ministry of Labour may decide if and to what 
extend derogations to the provisions on equal treatment, as agreed in collec-
tive agreements, may be allowed. In Sweden, exceptions to the principle of 
equal treatment in respect to pay are allowed, given that the condition that 
the temporary agency worker is permanently employed by the temporary 
work agency and is paid between assignments is respected. Furthermore, if 
social partners may negotiate collective agreements on working and employ-
ment conditions which deviate from the principle of equal treatment, the new 
legislation provides that the overall protection for workers from temporary 
work agencies should be respected.

Occupational social security

Social security appears to be included in the scope of the principle of equal 
treatment in pre-existing national legislation or in transposition measures. 

In Belgium, practice shows that second pillar pension systems are fairly hard 
to implement for temporary agency work.

In Greek law, Art. 22-12 L. 2956/2001 as amended by Art. 3 L. 3846/2010 
states that temporary workers, during their employment availability to the 
temporary work agency, as well as during their employment by the user un-
dertaking, are covered by the health care and sickness benefi ts of the Social 
Insurance Institute – General Employees’ Insurance Fund6 (IKA-ETAM), but 
also by the supplementary pensions’ social institution (ETEAM), with the ex-
clusion of all those covered by another main or supplementary social security 
institution.

In France, the temporary work agency has to register temporary agency work-
ers with the social security authorities. 

In Germany, social security contributions are also to be paid with regard to 
all work contracts. But in the case of low wages, poverty is probable for tem-
porary agency workers when retiring.

In the United Kingdom, an agreement was reached between the previous La-
bour Government, the TUC and the CBI. It foresees that occupational social 
security schemes would be outside the equal treatment provisions.

6. IKA-ETAM is the country’s largest employees’ social security organisation, which covers most of 
the population.
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Measures preventing abuse

Article 5 paragraph 5 of the Directive provides that Member States shall take 
measures to prevent possible abuses, particularly regarding successive as-
signments. National laws use various ways to prevent successive assignments. 

The most frequent is limitation of the duration of assignments. For example, 
in Poland, according to Article 20 of the Act on the employment of temporary 
workers, a temporary worker may perform work for one user employer for a 
total of 18 months during a period of 36 consecutive months. If a temporary 
worker performs, on a continuous basis, work involving tasks whose imple-
mentation is the responsibility of an absent employee of the user employer, 
the period of temporary work may not exceed 36 months. After 18 months a 
temporary worker may be re-directed to perform temporary work at the user 
employer no earlier than after 36 months. Greek law provides (Art. 22 para 6 
of L. 2956/2001 as amended by Art. 3 of L. 3846/2010 and then by Art. 17 of L. 
3899/2010) that the duration of the employment of the worker by the user un-
dertaking (which includes any period of written renewal of the contract/rela-
tionship) should not exceed a period of 36 months, to avoid abusive successive 
assignments. In case the duration of the temporary employment exceeds that 
period, the employment (temporary) contract/relationship is converted into 
a contract of indefi nite duration (permanent) with the user employer. GSEE 
believes that this prolonged period of 36 months (formerly it was a period of 
12 months with a possible extension of 6 months in exceptional cases) is quite 
extensive and allows for abusive practices that have already appeared and 
will defi nitely multiply in order to circumvent the protective provisions of the 
legislation of temporary workers. In Luxembourg, in principle, the term of 
an assignment cannot exceed 12 months for the same job, renewal included. 
Article L.131-8, paragraph 2, line 2, nevertheless allows the Labour minister 
to extend the maximum period in the interest of employees who have a job 
that requires highly specialised knowledge and professional experience. In 
France, an assignment can be renewed once, for a maximum duration of 18 
months (L 1251-35 and L 1251-12 of the Labour Code).

The solution is slightly different in Portugal as successive assignments are 
not allowed but duration of assignments is only limited in certain situations, 
such as an exceptional increase in the activity of the company.

Another frequent measure is the obligation to respect a waiting period be-
tween two assignments. Greek law provides that if the employment of the 
temporary worker continues by the user employer after expiry of the initial 
assignment and its possible (legitimate) renewals (even through new assign-
ment), without a break of 45 days, it is considered that the (temporary) worker 
is employed by the user undertaking through an employment contract of in-
defi nite duration, with the exception of workers of hotel and food enterprises 
(when they are employed for social events). GSEE believes that even with this 
provision the danger of abusive practices is not faced effectively, because, on 
the basis of the accidental criterion of the time that intervenes between the 
two renewals, which depends completely on managerial prerogative, the pro-
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tection of the law for temporary workers is negated. In Luxembourg, Article 
L.131-11 stipulates that it is not permissible to fi ll the job of an employee whose 
assignment has expired by using the same or another employee on the basis 
of a fi xed-term or disposal contract with an employment agency before a pe-
riod passes which corresponds to one-third of the assignment term, renewal 
included. Finally, Article L.131-19 stipulates that domestic legislation also ap-
plies to employment agencies situated abroad that put an agency worker at the 
disposal of a user undertaking situated in Luxembourg. The same applies to 
employment agencies situated in Luxembourg that assign a temporary worker 
abroad. In France, between two assignments a waiting period is foreseen and 
calculated according to the length of the previous assignment (one-third of 
the total duration of the previous assignment including renewal if the assign-
ment lasts 14 days or more; one-half of the duration of the previous assign-
ment if the assignment lasts less than 14 days). In the United Kingdom, this 
is particularly important when determining the length of the qualifying pe-
riod. A gap of at least six weeks between or during an assignment can break 
the continuity of the qualifying period. National courts are also required to 
examine whether ‘the most likely explanation for the structure of the assign-
ment, or assignments’ is avoidance of the regulation on agency work (AWR, 
r7-4).

In some cases, national laws provide for (additionally) more original solu-
tions. In Poland, temporary workers can be employed only on the basis of 
fi xed-term contracts or a contract to perform a specifi c task. In Slovenia, the 
Employment Relationship Act provides that the employer may not provide 
workers to the user undertaking continuously or with interruptions of up to 
one month for more than one year in the case of the same worker performing 
the same work. There have been expert discussions and suggestions about 
how to limit assignments more effectively. In Italy, with regard to successive 
assignments, the national collective agreement for temporary agencies signed 
by NIdiL CGIL, Felsa CISL and UILTemp sets the maximum number of ex-
tensions (six within 36 months) of the same contract with the same agency 
and by the same user undertaking. The national legislation has removed any 
reference to the exceptionality of the use of agency work, replacing it with the 
possibility of use in day to day activities for technical, productive, organi-
sational or substitution reasons. Specifi c limitations can be agreed upon via 
national agreements applied by the user undertaking in specifi c sectors. And 
in Ireland, in the case of an agency worker carrying out a series of same or 
similar assignments, it must be treated as a single assignment. Only a gap of 
at least three months between two assignments would break the link. In the 
United Kingdom, the Regulations refer to contracts of longer than ‘one hour’ 
(Agency Workers Regulation 2010 n°93, Article 10 paragraph 1-a-v) per week 
in order to demonstrate that providing a ‘zero hours’ contract (which may not 
provide suffi cient mutuality of obligation, required in an employer/employee 
relationship) will not meet the requirements of the derogation contract.

In British law, the pay between assignments derogation is designed to be 
used where an agency worker has a contract of employment with a temporary 
work agency and is paid during the weeks when the worker is not assigned 
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to a hirer. It is because of this pay, when the worker is not assigned, that the 
Regulations provide for the derogation from equal treatment on pay. Tempo-
rary work agencies and hirers must not structure arrangements in a way that 
deprives agency workers of the protection provided by pay between assign-
ments. This could put them at risk of a legal challenge. The TUC is already 
seeing a number of companies using the ‘Swedish Derogation’ to avoid the 
regulations. 

Finally, it is worth mentioning that this issue is still under discussion in Bel-
gium, but that in the Bulgarian implementation law of 2012, no provisions 
foresees any restrictive measures for avoiding violations in the form of suc-
cessive (chain) assignments of temporary agency workers/employees in user 
undertakings. Concerns may also arise in Spain where it has been reported 
that previous legislation has been amended to lift restrictions related to suc-
cessive assignments and in Germany, where the transposition measures in-
clude temporary assignments without any defi nition, leading to controversial 
interpretations of how to implement this measure.

Access to employment, collective facilities and 
vocational training (Article 6) 

Article 6 sets out fi ve important rules: (i) information of agency workers about 
vacant posts in the user undertaking, (ii) the possibility for them to be hired 
by the user after their assignment, (iii) a prohibition on charging them a fee, 
(iv) equal access to amenities and collective facilities and (v) training.

In Belgium, following the transposition measures, temporary agency workers 
will have access in the same manner as permanent employees to the services 
of the company, unless different treatment can be justifi ed (use of canteens, 
childcare and transport facilities). The bill proposed by the government on 18 
April 2012 is more or less a copy/paste of the Directive into the 1987 Act. In 
Sweden and Austria, national (draft) legislation has also taken over the word-
ing of the Directive.

In contrast, Article 6 still needs to be implemented in the Netherlands and in 
Portugal. In Luxembourg, domestic legislation has to be amended to comply 
with Art. 6-1, 6-3 and 6-5 in order (i) to allow access for temporary agency 
workers to information on any vacant posts in the user undertaking, provided 
by a general announcement in a suitable place in the undertaking for which, 
and under whose supervision, temporary agency workers are engaged; (ii) 
to ensure that workers are not charged any fees in exchange for arranging 
for them to be recruited by a user undertaking, or for concluding a contract 
of employment or an employment relationship with a user undertaking af-
ter carrying out an assignment in that undertaking; and (iii) to ensure suit-
able measures and promote dialogue between the social partners in order 
to (a) improve temporary agency workers’ access to training and child-care 
facilities in temporary work agencies, even in the periods between their as-
signments, to enhance their career development and employability; and (b) 
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improve temporary agency workers’ access to the training provided for the 
user undertakings’ workers. In the Czech transposition law it is the task of the 
temporary work agency and not of the user undertaking to inform temporary 
agency workers about job vacancies in the user undertaking. Art. 6-2, para-
graph 2 should also be implemented in domestic law. It refers to the possibil-
ity for temporary work agencies to receive a reasonable level of recompense 
for services rendered to user undertakings for the assignment, recruitment 
and training of temporary agency workers.

Looking at national legislation in more detail, provisions regarding informa-
tion on vacancies in the user undertaking have been implemented in many 
Member States, such as Greece, Poland, Slovenia, Austria, Germany and Ire-
land.

The non-limitation of the possibility offered to agency workers to sign an em-
ployment contract with the user undertaking has also been implemented in 
many EU countries. Indeed, in Greece, clauses prohibiting the conclusion of 
a work contract between temporary agencies workers with the user undertak-
ing or limiting their access to social security benefi ts are null and void. In 
Slovenia, the user undertaking has to ensure opportunities for concluding a 
permanent employment contract at the user undertaking, equal to the oppor-
tunities provided to workers employed in the user undertaking. The employer 
must allow the worker to conclude an employment contract with the user 
undertaking after the end of the assignment without imposing any restric-
tions. The employer must not require payment or any other compensation for 
assignment to a user undertaking or the conclusion of employment contract 
with a user undertaking. In France, domestic legislation must be amended 
to comply with Art. 6-3 to ensure that workers are not charged any fees in 
exchange for arranging for them to be recruited by a user undertaking, or for 
concluding a contract of employment or an employment relationship with a 
user undertaking after carrying out an assignment in that undertaking. The 
situation seems to be problematic in Germany with regard to a job offer from 
a user undertaking because temporary agencies include in their contracts the 
right to demand commission from the user company (see § 9 (3) AÜG). A sim-
ilar situation can be seen in the United Kingdom, where such fees are called 
‘temp to perm fees’. This makes it very diffi cult for temporary agency workers 
to switch to a normal employment contract with the user company. 

With regard to equal access to amenities and collective facilities, implemen-
tation does not seem to have been an issue. In Poland, the employer of the 
user undertaking should provide access to collective facilities to temporary 
agency workers. In Germany, access to the amenities or collective facilities 
in the user undertaking has been adopted (see §§ 13a, 13b AÜG). In Ireland, 
temporary agency workers must be guaranteed the same access to collective 
facilities and amenities as regular employees, including canteen, childcare 
and transport services. In Romania, before implementation of the EU Direc-
tive, temporary agency workers already had access to the same services and 
facilities as regular employees. They also benefi t from the rights enshrined in 
the collective agreement applicable in the user undertaking. In Austria, a new 
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bill adopted on 4 September 2012 provides that temporary agency workers are 
entitled to the same social benefi ts as other employees of the user undertak-
ing (childcare, cafeteria, social welfare, additional breaks) and to company 
supplementary pensions. In Slovenia, there have been expert discussions and 
suggestions concerning the fact that access to collective facilities and voca-
tional training has to be laid down explicitly in the Employment Relations 
Act. In Norway, the temporary agency workers shall have the same access as 
regular employees to the collective facilities of the user undertaking, unless 
different treatment is justifi ed by objective reasons.

The most problematic issue remains the organisation of and access to train-
ing. It is useful to mention that the Directive is less binding on this point. 
In France, access to further vocational training should be provided by the 
temporary work agency, although training in respect of health and safety al-
ready takes place at the user undertaking. In Poland, a seniority of six weeks 
is required to have access to training programmes at the user undertaking. In 
Germany, nothing has been foreseen about the training and career develop-
ment of temporary workers, although this provision cannot be disposed of by 
the Member States 

It is nevertheless worth mentioning, concerning vocational training, that a 
few countries have already created special funds to fi nance temporary agency 
workers’ training, in particular Spain, Austria, the Netherlands and France, 
as well as in the pending bill on the revision of the Employment Relationship 
Act in Slovenia.

Representation (Article 7)

Article 7 deals with the representation of temporary agency workers. It gives 
Member States an alternative: temporary workers shall at least be represent-
ed in the temporary work agency; they can also be taken into account in the 
user undertaking. Finally, they can be represented in both.

In Belgium, the Netherlands, Italy and Luxembourg, temporary agency work-
ers are represented at the user undertaking. In Finland, the shop steward of 
the user enterprise has the right to represent temporary agency workers.

In Denmark, representation of temporary agency workers takes place at the 
agency, not the user undertaking. Trade unions are currently trying to switch 
to the representation of temporary agency workers to the user undertaking.

In a few other Member States, agency workers can be represented in the user 
undertaking and in the agency, under certain circumstances. For example, 
Article 7 does not need to be transposed in Austrian legislation, as the current 
works council regulation contains the same provisions as the Directive. Work 
representation is foreseen in the agency as well as in the user undertaking, if 
temporary agency workers have six months’ seniority. In France, temporary 
agency workers can be represented in the temporary work agency with three 
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months’ seniority in the past 12 months. They can also elect worker repre-
sentatives with three months’ seniority and can be elected worker representa-
tives with a seniority of six months during the past 18 months. At the user 
undertaking, temporary agency workers can elect workers’ representatives 
with a seniority requirement of 12 months and can be elected to the works 
council with a seniority requirement of 24 months. In Czech legislation, the 
temporary work agency as well as the user undertaking are employers and 
thus workers’ representatives (trade unions or works councils) may operate in 
their establishments. Compulsory representation or compulsory membership 
of professional and similar organisations does not exist in the Czech Republic. 
Works councils are quite rare and thus agency workers are more often mem-
bers of trade union organisations than of works councils. There is no special 
representation for agency workers. 

A number of Member States have not implemented specifi c rules regarding 
the representation of agency workers. For example, Polish law does not pro-
vide for specifi c regulations on the representation of temporary agency work-
ers, which means that they fall within the same legal framework as ‘regular’ 
employees. Trade union membership is acquired by joining a trade union 
organisation operating at the employer’s establishment. Therefore, since the 
temporary work agency is the employer of temporary agency workers, it is at 
the agency that a trade union organisation should be created. However, some 
trade unions create special units for workers employed in an enterprise not 
covered by any trade union organisation, which could be seen as a way for 
temporary agency workers to join a trade union outside a temporary work 
agency or a user employer. Despite existing legal possibilities, there are very 
few trade union organisations covering temporary agency workers. In prac-
tice, it is not easy to track all trade union organisations, since according to 
Trade Union Act 10, workers at an undertaking may gather and establish a 
trade union organisation by creating a statute and registering it. One possibil-
ity allowing trade union membership of temporary agency workers at the user 
undertaking would be, under current law, to create multi-establishment trade 
union organisations, covering both a temporary work agency (or agencies) 
and user undertaking (or user undertakings). This is, however, problematic, 
since many temporary work agencies cooperate with various user undertak-
ings, and this cooperation may be short. In Slovenian law, there are no special 
regulations about the representation of temporary agency workers. They can 
be members of a trade union organised at the employer or user undertaking. 
In Sweden, temporary agency workers are considered ‘normal employees’ and 
thus have the same rights of representation as ordinary employees.

Article 7 needs to be implemented in Portugal and Spain. In Spain, the 
law only provides that agency workers have the right to submit complaints 
through workers’ representatives in the user undertaking. The latter are also 
supposed to represent agency workers for the duration of their assignment 
in the user undertaking. In Germany, temporary agency workers need to be 
represented in their agency as well as in the user undertaking. In this context, 
the domestic law is not precise and remains unchanged. Whether temporary 
workers count for the purposes of calculating the threshold to form a workers’ 
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representation in the user undertaking is controversial. According to earlier 
jurisdiction they do not count. In Greece, the law provides that temporary 
agency workers shall be included when calculating the threshold for setting 
workers representative bodies at the temporary work agency. They shall also 
be included in the user undertaking’s calculation, like regular workers em-
ployed directly for the same period of time.

Information and consultation (Article 8)

Article 8 states that user undertakings must provide workers’ representatives 
with ‘suitable information’ regarding the use of this form of work within the 
company.

Information and consultation on the use of temporary agency work by the 
employer already exists in Belgium, Spain (with regard to hiring temporary 
agency workers), Poland, Denmark, Austria, Luxembourg and Sweden. How-
ever, in Belgium, following the transposition measures, the user undertak-
ing has to inform the temporary agency workers on vacant employment po-
sitions in the company. This requirement can be met by means of a general 
announcement in a suitable place in the undertaking. In Luxembourg, ac-
cording to Article L.134-1, the employer has fi rst to consult the works council 
or, if there is no works council, the union representatives when he decides 
to turn to temporary agency work or workers on loan. This is also required 
for the employer who puts employees at the disposal of other employers as a 
temporary loan in accordance with Article L.132-1. The user undertaking has 
to submit the contracts of disposal concluded with the employment agency to 
the works council or, if the latter does not exist, to the union representatives, 
if requested by them. It is important to mention that in Sweden, if the user 
undertaking is covered by a collective agreement, then the trade unions that 
have signed this agreement have a right of veto concerning the possible use 
of temporary agency work. In Greek law (Art. 22 para 3 of L. 2956/2001, as 
amended by art.3 of L. 3846/2010) the user employer must provide suitable 
information to bodies representing workers (trade unions or work councils) 
on the use and number of temporary agency workers, the part of the user 
employer’s business plan on the use of temporary agency work, as well as the 
possibilities of recruiting temporary workers directly.

In some Member States, workers’ representatives are consulted only under 
certain circumstances. For example, in Denmark, information and consulta-
tion of worker representatives takes place only if agreed upon in a collective 
agreement. Polish law provides that in case the employer at the user under-
taking intends to hire temporary agency employees for a period longer than 
six months, he is obliged to take steps to reach an agreement in this area 
with the representative trade unions. The employer at the user undertaking 
is also obliged to inform the representative trade union organisation on the 
content of the vacant job, as well as the qualifi cations required for the job, 
working time and working conditions. In France, information and consulta-
tion is foreseen once a trimester in undertakings employing more than 300 
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employees, once a year in undertakings with fewer than 300 employees. The 
works council should be informed about the number of temporary agency 
workers employed and, in certain cases, about the hiring of temporary agency 
workers. In Czech legislation, the employer must consult with the employees’ 
representatives concerning envisaged structural changes, rationalisation or 
organisational measures, measures having an impact on employment – in 
particular, measures in connection with collective redundancies – the cur-
rent number and structure of employees (including temporary agency work-
ers), envisaged employment development, fundamental issues of working 
conditions and changes. These are general requirements on consultations 
between employer and workers’ representatives and they also concern agency 
workers. Finally, in the United Kingdom, the Agency Workers Regulation ex-
tends the information that should be disclosed by employers to recognised 
unions. Since 1 October 2011, unions have had the right to receive information 
about (i) the numbers of agency workers used by the hirer, (i) the location of 
the agency workers and (iii) the type of work done by the agency workers. It 
is also likely that recognised unions will be able, under existing legislation, to 
request information from an employer about agency workers’ pay and condi-
tions and the costs associated with hiring agency workers.

Transposition of this provision has not been completed in various Member 
States, including Portugal and Slovenia. Article 8 needs also to be imple-
mented in the Netherlands, amending Article 31b, 1 Works Council Act which 
contains an obligation for the undertaking to inform the works council once 
a year in writing about the numbers and different groups of workers in the 
undertaking.

Minimum requirement (Article 9)

Article 9 makes clear that the Directive provides (1) minimum protection so 
that Member States or national social partners can introduce more favourable 
provisions. The second paragraph is actually what is called a non-regression 
clause and implies that implementation measures of the Directive cannot lead 
Member States to introduce in national law any reduction in the general level 
of protection of workers in the fi elds covered by the Directive.

These provisions have been transposed in the Netherlands, Spain and are to 
be found in the draft Swedish bill but still need to be transposed in Belgium, 
Poland, Luxembourg, France and Bulgaria. These issues are already dealt 
with in Austria, Slovenia, Czech Republic and Germany.

Penalties (Article 10 and also Article 5, para. 5)

The fi nal articles of the Directive (Articles 11, 12 and 13 deal with practical 
matters) tackle the issue of penalties in case of non-compliance with the do-
mestic transposition measures of the Directive.
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Penalties vary widely among Member States. First, some of them did not un-
dergo major changes with the implementation of the Directive. This is the 
case, for example, of Spain, where penalties are said to be appropriate, or in 
Sweden, where agencies are liable in case of non-compliance with the Direc-
tive. In the Netherlands, the government is of the opinion that Article 5 para. 
5 does not need implementation because the temporary agency worker can 
go to court or lodge a complaint with the Dutch Labour Inspectorate. The 
FNV is of the opinion that this is not suffi cient because Article 5 para. 5 deals 
with abusive situations and has broader scope. Legal remedies are only one 
element. The Dutch bill on combatting fraudulent temporary work agencies 
that came into force on 1 July 2012 enforces the abolition of criminal sanc-
tions and the introduction of administrative fi nes on the basis, amongst other, 
that administrative fi nes will have a more deterrent effect due to the foreseen 
amounts, and would thus be more effi cient. 

In contrast, in other Member States transposition of the Directive has been 
an opportunity to strengthen penalties, as in Austria, so that the non-com-
pliant user undertaking is no longer protected, coupled with the 40 per cent 
increase in the level of financial penalties in case of infringement. The so-
cial partners have not yet reached agreement on other possible changes. 
In Italy, new sanctions have been implemented, including criminal sanc-
tions in case of a temporary agency that charges workers fees (Art. 3 (1)a of 
Decree of 2012).

The main sanction used is fi nes (and even imprisonment), as in Greek legisla-
tion (Art. 25 of L. 2956/2001, as amended by Art. 3 of L. 3846/2010) where 
penalties are provided for any breach of the provisions on temporary agency 
work (administrative fi nes from 3,000 to 30,000 euros), and also in Poland, 
Luxembourg, France, Czech Republic and Germany. In Greece, the same 
penalties are imposed when an enterprise in a group of undertakings is oper-
ating for the purpose of providing workers to another enterprise of the group. 
Usually, the agency is liable and penalties can be related to the licence system. 
For example, in Belgium law, the licensing of temporary works agencies and 
the threat of losing the license when not complying with labour legislation 
has proven to be fairly effective. In case of breach of law, liability of the user 
undertaking leads to the conversion of the temporary agency work contract 
into an open ended contract with the user undertaking, giving the temporary 
agency worker an entitlement to compensatory damages (termination fees). 
In Greece, if a temporary work agency is operating without the due operating 
license, not only is an administrative penalty of sealing and closure imposed, 
but the person liable and responsible for this temporary work agency is pun-
ished with two years’ imprisonment and pecuniary punishment.

Nevertheless, in many countries, both temporary work agencies and user un-
dertakings could possibly be liable. For example, Polish law provides penal 
sanctions in the law on the employment of temporary workers and fi nes for 
user undertakings or persons acting of their behalf for non-compliance with 
health and safety provisions and other conditions agreed in writing with a 
temporary work agency. A temporary work agency as employer may also be 
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subject to penalties for misdemeanours enshrined in the Labour Code, as 
well as crimes against the rights of persons performing paid work under the 
Penal Code. Civil liability is foreseen in the case of breaches of the principle 
of equal treatment, with compensation for temporary agency workers (not 
less than the national minimum wage). Furthermore, the temporary work 
agency has a right to seek reimbursement from the employer’s equivalent of 
the compensation which was paid to the temporary employee. Moreover, the 
Labour Inspectorate is entitled to check whether due wages are paid to work-
ers. Wages cannot be lower than the minimum rate of pay. Non-payment of 
wages constitutes a minor offence or (if a court has passed sentence) an of-
fence. In Luxembourg, in principle, it is either the temporary work agency or 
the employer at the user undertaking who puts at the disposal of other user 
undertakings temporary agency workers, in violation to Article L.133-1, who 
bears the sanctions. Sanctions are laid down in Article L.134-3 of the Labour 
Code and range from fi nes (5,000 to 10,000 euros) to imprisonment, with 
fi nes from 1,250 to 12,500 euros in case of recidivism. The fi nes are calculated 
in relation to temporary agency workers employed at the user undertaking. In 
France, both the temporary work agency and the employer at the user under-
taking are subject to penal sanctions of up to 3,750 euros and imprisonment 
in case of recidivism. According to Czech legislation (Act 251/2005 Coll. on 
labour inspection) an employer commits an offence by violating the duties 
specifi ed in Sections 308 or 309 of the Labour Code. He may be fi ned up to 
1 million CZK (around 40,000 euros). In Ireland, in case of non-compliance 
with equal treatment in terms of basic working and employment conditions, 
the temporary work agency is liable. If the user undertaking fails to guarantee 
equal access to collective facilities or to information on vacant positions, it 
may be held liable. Claims can be taken to the Rights Commissioner, and pos-
sibly appealed in the Irish Labour Court. The amount of the penalty can be 
up to two years’ wages. In the United Kingdom, the user or the Agency could 
be held liable, depending on the rule infringed. The main problem for agency 
workers is that there is no labour inspectorate; the only way to enforce the 
rules on agency work is litigation. But substantial compensation is not pro-
vided in case of non-compliance with the rules on agency work. There are also 
considerable problems of proof. Given the cost and trouble associated with 
litigation, agency workers may thus decide it is not worth it. Moreover, judicial 
actions take place usually after the employment relationship has come to an 
end (the only remedy is compensation). Trade unions could play a role in the 
process but the rate of unionisation in the agency work sector is particularly 
low. In Germany, the secondment of a work can only be of temporary nature. 
However, neither is the term secondment defi ned, nor is there a clear provi-
sion to clarify whether secondment must no longer be understood as merely 
temporary. It seems that the German legislator will let the courts interpret the 
term temporary. It is however doubtful whether such approach is in line with 
the Art. 10 of the Directive. 

Some national legislation provides civil sanctions, such as requalifi cation of 
the employment into a contract of an indefi nite duration under certain cir-
cumstances. This is the case, for example, in Greece and in France.
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Finally, the question of penalties seems to be an issue in some Member States. 
Indeed, in Greece, GSEE believes that the abovementioned penalties, espe-
cially the fi nes, cannot be considered to be effective, proportionate and deter-
rent. In Germany, the regulation on administrative offences and fi nes was 
slightly adjusted. Overall, the sanctions could have been more effective, pro-
portionate and dissuasive. A problem in this context is the insuffi cient con-
trols and inspections by the supervisory authorities. The situation of Portugal 
probably raises the most concern as there is an almost intentional void in this 
area and it is normally impossible to prove liability in the misuse of tempo-
rary work. In Malta, the enforcement of rights and obligations concerning the 
direct liability of a user undertaking towards an employee and direct liability 
for loss and damages between a user undertaking and a temporary agency 
worker may deemed to face some diffi culties.

In Latvia, although the amendments to the Labour Law generally comply with 
the requirements of Directive 2008/104, particular attention should be paid 
to potential diffi culties related to the enforcement of rights and obligations 
with regard to the direct liability of a user undertaking towards an employee 
and direct liability for loss and damages between a user undertaking and a 
temporary agency worker. In Lithuania the liability of the user undertaking is 
not foreseen in the transposition measures. 
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Articulation between the Temporary 
Agency Work Directive and the Posting 
of Workers and Enforcement Directives

Temporary agency workers may be posted abroad. This additional element in-
volves cross-border assignments and naturally leads to a necessary articula-
tion between the TAW Directive and the Posting of Workers Directive (96/71/
EC). For this purpose the European sectoral social partners for the temporary 
agency work sector, UNI Europa and Eurociett, by an agreement of December 
2009 established a European Observatory on Cross-Border Temporary Agen-
cy Work in order to gather and analyse good and bad practices with regard to 
transnational activities among temporary work agencies and to provide work-
ers and agencies with guidance before choosing to work abroad and to sup-
port them during their cross-border assignments; to fi ght against unfair prac-
tices, with the aim of preventing and denouncing them; and to remind social 
partners taking part in the implementation of the Temporary Agency Work 
Directive at a national level to take the transnational aspects of the sector into 
account. The articulation between the Temporary Agency Work Directive and 
the Posting of Workers Directive has also been on the agenda of the ETUC.

Cross-border movement of workers and companies in the Temporary Agency 
Work sector falls under both the Temporary Agency Work Directive and the 
Posting of Workers and soon, if adopted, under the Enforcement Directive of 
the Posting of Workers Directive. However, the articulation between those 
two – possibly three – Directives is a particular challenging and perilous but 
stimulating exercise, in particular after the CJEU’s7 restrictive interpretation 
of Posting of Workers Directive as dealing in principle with the free provision 
of services instead of protection of workers, as it is not a labour law directive 
(Zappala 2008; Schlachter 2012). In its jurisprudence, the CJEU has indeed 
limited the scope for Member States and trade unions to take measures and 
action against ‘social dumping’ and to demand better protection and equal 
treatment of local and migrant workers in the host country. It has laid down 
a hierarchy of norms, with market freedoms being highest and the funda-
mental social rights of collective bargaining and action in only second place. 
The CJEU has also, in particular in the Laval, Rüffert and Commission vs 
Luxembourg cases, interpreted the Posting of Workers Directive as a Direc-
tive guaranteeing maximum protection with regard to the matters that can be 
regulated, the degree of protection that can be required and the methods that 
can be used to ensure that employment conditions must be equally observed 

7. Viking C-438/05; Laval C-341/05; Rüffert C-346/06; Commission v Luxembourg C-319/06. 
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by all national and foreign undertakings in the same region or sector (ETUC 
2012).8 As a consequence, host Member States can apply higher or different 
standards by law, relying on Article 3.1 but it must be justifi ed on a case by 
case basis (according to CJEU C-319/06 Commission vs Luxembourg). In the 
same vein, trade unions in the host Member State can take action to demand 
better standards by way of collective agreements, in particular to prevent ‘so-
cial dumping’ and promote fair competition between local and foreign service 
providers, without infringing Article 56 of the new Treaty on the Functioning 
of the EU, TFEU (49 EC Treaty), that is, without creating obstacles to the free 
movement of services, as long as it is justifi ed by reasons of overriding public 
interest (see CJEU Rüffert C-319/06 and Laval C-341/06). According to the 
Treaty, however, directives set out minimum requirements for the protection 
of workers, in other words, the core of rights that must be applied, given the 
possibility for Member States to provide the workers concerned with more fa-
vourable conditions based on domestic legal or collectively agreed standards. 
In particular, member states in their role of public authorities contracting out 
public work should be allowed to demand observance of locally applicable col-
lective wages and working conditions by any company, local or foreign, ten-
dering for the contract.

In December 1996, the European Parliament and the Council adopted Direc-
tive 96/71/EC concerning the posting of workers within the framework of 
the provision of services, usually called the ‘Posting of Workers Directive’. 
The aim of the Posting of Workers Directive is to guarantee that the rights 
and working conditions of a posted worker are protected throughout the Eu-
ropean Union. In this respect, it also intends to prevent ‘social dumping’ in 
situations where foreign service providers weaken local service providers by 
providing lower labour standards. For this purpose, the Posting of Workers 
Directive ensures all posted workers core protections, whatever the law appli-
cable to the employment relationship, when they perform their job in another 
member state within the framework of the provision of services. The core pro-
tections cover various areas of labour law, such as maximum work periods 
and minimum rest periods, minimum paid annual holidays, or health, safety 
and hygiene at work. The basic assumption is therefore that the law appli-
cable to an employment contract, which is normally country of origin law, 
does not change during the posting because of the temporary character of the 
posting. Specifi c mechanisms are therefore necessary to ensure that the same 
rules apply to foreign and host country employers/companies, at least when 
it comes to key issues that have a strong infl uence on the competitive (dis)
advantages of companies and the protection of workers (wages and working 
conditions). Second, it is necessary to ensure that this situation is not abused 
or manipulated to avoid or evade host country rules. 

The Posting Directive intends therefore to regulate whether and under what 
conditions the host country rules regarding wages and working conditions 
(laid down in law or collective agreement) overrule the possible law and other 

8. See: http://www.etuc.org/a/7044 
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rules of the country of origin (or any other country) applicable to the employ-
ment contract. With the restrictive interpretation of the Posting of Workers 
Directive by the CJEU, compliance with the aim of the Directive becomes 
more diffi cult, in particular as regards the guarantee of fair competition and 
respect for workers’ rights (recital 9 of the Posting of Workers Directive), 
while safeguarding the fundamental social rights of collective bargaining and 
collective action.

Are cross-border temporary agency workers also 
posted workers?

Article 1 of the Posting of Workers Directive, which defi nes the scope of the 
text, clearly states that it applies to ‘temporary employment undertaking[s] 
or placement agenc[ies], [which] hire out a worker to a user undertaking es-
tablished or operating in the territory of a member state, provided there is an 
employment relationship between the temporary employment undertaking or 
placement agency and the worker during the period of posting’, also called 
cross-border temporary agency work. In concrete terms, a temporary agency 
worker who has been hired by a temporary work agency in country A is posted 
by the same agency to work in country B for a user undertaking.

For its part, the Temporary Agency Work Directive does not explicitly exclude 
cross-border temporary agency work from its scope, as Article 1 states that 
‘this Directive applies to workers with a contract of employment or employ-
ment relationship with a temporary work agency who are assigned to user 
undertakings to work temporarily under their supervision and direction’. The 
European Commission explained in 2002 that: ‘The specifi c aim of this new 
legislation is to clarify and harmonise the conditions for posting workers at 
national level. It can be seen as an extension of arrangements already in force 
for transnational posting of temporary workers’ (2002/0072(COD)). 

However, according to the CJEU, transnational posting by a temporary work 
agency constitutes the provision of services and not normally an act of the 
free movement of workers. Grounds for this conclusion relate systematically 
to posted workers not as parts of the country of destination’s labour mar-
ket. According to Schlachter (2012), however, ‘at least for temporary agency 
workers, this reasoning was never really adequate’. Even in the case of posted 
agency workers the CJEU has stated in the Vicoplus case (C-307 to C-309/09) 
that [posted agency workers] ‘gain access by means of making available of 
labour’. Consequently, and in particular in terms of labour law and protection 
of workers, it appears that for the minimum protection for transnational tem-
porary agency workers (as well as for posted workers), some harmonisation of 
EU law and CJEU jurisprudence would be welcome. 
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Does the minimum protection for posted workers 
correspond to that provided to temporary agency 
workers on cross-border assignments? 

Following the CJEU’s jurisprudence, the Posting of Workers Directive deals 
essentially with the free provision of services and much less with the protec-
tion of workers. Consequently, protective standards of the domestic labour 
law of the host country are applicable only when they pass a strict proportion-
ality test to ensure that such protection does not go beyond what is necessary 
for attaining the minimum standards that the Directive allows (Ejvu 2011). 
Therefore, as mentioned by the European Commission (COM (2003) 458 fi -
nal) ‘Member States are not free to impose all their mandatory labour law 
provisions [whether domestic legislation or collective agreements] on service 
providers established in another Member State’. Terms and conditions that 
the host country should provide, as laid down in Article 3 (1) are (a) maximum 
work periods and minimum rest periods, (b) minimum paid annual holidays, 
(c) minimum rates of pay, including overtime rates – this point does not apply 
to supplementary occupational retirement pension schemes, (d) the condi-
tions of hiring-out of workers, in particular the supply of workers by tem-
porary employment undertakings, (e) health, safety and hygiene at work, (f) 
protective measures with regard to the terms and conditions of employment 
of pregnant women or women who have recently given birth, of children and 
of young people and (g) equality of treatment between men and women and 
other provisions on non-discrimination, when available in law, regulation, 
administrative acts and/or collective agreements and arbitration awards. 

However, Article 3 (1) (d) and (9) of the Posting of Workers Directive incor-
porates the conditions applicable to temporary agency work into the scope 
of those minimum standards the host country is entitled to impose on for-
eign service providers. As a consequence, the work contract between tempo-
rary work agencies and their temporary agency workers will be ruled by the 
home country’s regulations. As far as minimum rates of pay are concerned, 
the member state to whose territory the worker is posted can stipulate that 
temporary work agencies must guarantee workers the terms and conditions 
of employment applicable to their domestic agency workers: on one hand, this 
can lead to aligning the working conditions of cross-border temporary agency 
workers with those of domestic agency workers in the host country. On the 
other hand, however, implementation of this provision would certainly con-
fl ict with the freedom to provide services (Laulom 2012). Here again the dif-
ferent aim and legal basis of the Temporary Agency Work Directive (worker 
protection – former Article 137(2) TEC) and the Posting of Workers Directive 
(free movement of persons and services – former Articles 57 (2) and 66 TEC) 
are confl icting, creating discriminatory measures for cross-border workers. 
Indeed, cross-border temporary agency workers will be better off than oth-
er posted (but non-temporary agency) workers who will be guaranteed only 
minimum standards. According to Schlachter (2012), ‘for an internal market 
it would be logical that the rules for [cross-border temporary] agency workers 
do not differ in content depending on the category of either national or trans-
national posting’ and to wish that ‘terms and conditions of work for posted 
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agency workers could be harmonized at national level when transposing the 
Agency Work Directive by including also the conditions for posting of agency 
workers’. 

What about the principle of equal treatment?

The need to articulate the TAW Directive and the Posting of Workers Directive 
is actually linked to a possible application of the principle of equal treatment 
between transnational temporary agency workers and permanent workers of 
the user undertaking. In fact, this need is not obvious as the comparison is 
not made at the same level, the comparable worker being either a national 
temporary agency worker or a worker at the user undertaking.

According to the Lex specialis doctrine applied to legal interpretation, a law 
governing a specifi c subject matter overrides a law that only governs general 
matters and would give precedence to the Temporary Agency Work Directive. 
Recital 22 of the Temporary Agency Work Directive states that: ‘This Direc-
tive should be implemented in compliance with the provisions of the Treaty 
regarding the freedom to provide services and the freedom of establishment 
and without prejudice to Directive 96/71/EC of the European Parliament and 
of the Council of 16 December 1996 concerning the posting of workers in the 
framework of the provision of services.’ Does this mean that a balance be-
tween the implementation of the Temporary Agency Work Directive and the 
freedom to provide services in case of transnational temporary agency work 
should be found, while running the risk of creating discriminatory measures? 
When looking at the Posting of Workers Directive, does the expression ‘with-
out prejudice’ (in recital 19) mean that in case of transnational temporary 
agency workers, the application of the Temporary Agency Work Directive is 
excluded, the Posting of Workers Directive being the only one to apply? Noth-
ing could be less certain. Interestingly, the CJEU has ruled that the imple-
mentation provisions contained in a Community Directive did not automati-
cally exclude any infringement of the freedom to provide services (Mazzoleni 
case, C-165/98). Furthermore, any infringement of the freedom to provide 
services must be justifi ed on the ground of a reason of overriding public inter-
est (for example, the Seco case, 62/81). The protection of workers is actually 
one of these reasons (see, for example, the Wolff and Müller case, C-60/03), 
one of the aims of the Temporary Agency Work Directive. The measure in 
question has to be necessary in order to achieve the declared objective; the 
objective could not be achieved by less extensive prohibitions or restrictions, 
or by prohibitions or restrictions having less effect on intra-EU trade. It is at 
this point that the Posting of Workers Directive might play a role. 

What would the Enforcement Directive of the Posting 
of Workers Directive bring to the debate? 

The European Commission is currently examining a proposal on the so-called 
Enforcement Directive, which will (if adopted) put in place mechanisms de-
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signed to implement the Directive on Posting of Workers. After considerable 
controversy and an intense debate among EU institutions, academics and 
social partners triggered by the CJEU case law, the European Commission 
intends ‘without re-opening Directive 96/71/EC (…) to improve, enhance 
and reinforce the way in which this Directive is implemented, applied and 
enforced in practice across the European Union by establishing a general 
common framework of appropriate provisions and measures for better and 
more uniform implementation, application and enforcement of the directive, 
including measures to prevent any circumvention or abuse of the rules’ (COM 
2012).9

Furthermore, the minimalist approach taken by the European Commission is 
further emphasised when opting for an Enforcement Directive instead of the 
revision of the Posting of Workers Directive itself. Additionally, according to 
the ETUC, the crucial aspect of the principle of equal treatment is not dealt 
with so as to secure a proper guarantee for workers and the proposal will not 
prevent abuses of workers’ rights, as among other things it does not propose 
effective and dissuasive measures to combat fraud and so-called letter-box 
companies. In particular, control and monitoring by the Member State of es-
tablishment as well as the proposed national control measures are too restric-
tive and not even binding upon Member States. 

Furthermore, the Enforcement Directive would clarify that the Posting of 
Workers Directives applies without prejudice to more favourable instruments 
of Union law: if the Temporary Agency Work Directive provides more favour-
able terms and conditions of employment for the worker, then it should apply. 
Depending on the circumstances, it may be that the Enforcement Directive is 
more favourable to the worker; in the latter case, it should take precedence. 

Additionally, cross-border (temporary agency) posted workers’ rights will be 
adequately guaranteed only if the proposal for an Enforcement Directive is es-
tablished on a dual legal basis, so as to prevent that the Enforcement Directive 
is not a purely internal market instrument based solely on Article 53 (1) and 
62 TFEU. A social dimension must be included by adding Article 153 TFEU 
(social policy). Additionally, posted workers should be protected regardless of 
their status or change in status. In this respect, the articulation with the Rome 
I regulation and with Temporary Agency Work Directive should be clarifi ed, 
as well as the criteria for defi ning posting (Is the undertaking genuine? Are 
the workers actually posted?). Effective dissuasive measures to combat fraud 
and prevent abuses, so as to prevent successive assignments to the same post 
and so-called letter-box companies, for example, still need to be elaborated. 
Joint and several liability is currently limited to the construction sector and 
to direct subcontractor situations and should be extended to any sectors and 
should include chain liability. Listed and binding control and monitoring 
measures should be under the supervision of the host country with a mecha-
nism of prior declaration before posting. Finally, the possibility for workers to 

9. Directive on the enforcement of Directive 96/71/EC concerning the posting of workers in the 
framework of the provision of services 2012/0061 (COD)
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lodge complaints should not be limited to particular issues and trade unions 
should be allowed to take action on behalf of workers, including without their 
approval, to implement the Enforcement Directive, but also obligations aris-
ing from the Posting of Workers Directive. 

While from an economic perspective open borders and markets within the 
EU are of major importance for the rapid recovery of Europe’s competitive po-
sition, the ETUC recognises that workers everywhere in Europe are increas-
ingly questioning the added value of such measures for them (ETUC 2010). 
The side-effects of the internal market and increased cross-border mobility 
of companies and workers are endangering social cohesion. In this context, 
the Posting of Workers Directive plays a pivotal role not only as key device to 
prevent unfair competition on wages and working conditions in situations of 
temporary cross-border provision of services, but also and even more so the 
main instrument to maintain the social dimension of the internal market.
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Conclusion

The long-lasting and diffi cult debate that fi nally led to the adoption of the Di-
rective on Temporary Agency Work shows how signifi cant this issue is at Eu-
ropean level. Meanwhile, as the process has been very lengthy, the objectives 
of the European legislator have changed. At the beginning of the process, the 
aim pursued by the European Commission was to regulate temporary agency 
work and to ensure minimum protection for agency workers. Nowadays, tem-
porary agency work is also seen as a tool for the creation of jobs and growth 
emblematic of fl exicurity, in particular in the discourse of the European Com-
mission and the employers’ associations. As a consequence, if ensuring work-
ers protection is still one of the objectives, fl exibilisation has also become an 
element to take into account (Lhernould 2012). Compared to all other forms 
of employment, temporary agency work has the worst record for working con-
ditions, judged in particular on a number of indicators, including repetitive 
labour, and the supply of information to employees about workplace risks 
(ETUC 2007). Indeed, temporary agency workers tend to have less control 
over the sort of work they do and how they do it, to get less training, to have 
a higher rate of workplace accidents and are less well-informed about safety, 
and to do more shift work and have less time to complete jobs.

With the Directive, as an essential piece of social legislation guaranteeing the 
protection of workers and in particular the implementation of a principle of 
equal treatment from the fi rst day of their assignment, there are hopes that 
the situation will improve towards better working conditions for temporary 
agency workers. However, the review of prohibitions and restrictions as well 
as possibilities of derogation may lead to more partial and inconsistent imple-
mentation of the Directive in the Member States (Lhernould 2012).

Finally, there are main causes for concern, ranging from the proper imple-
mentation of the equal treatment from day one, the review of restrictions and 
prohibitions that might lead to the diminution of workers’ rights and protec-
tion, to issues related to proper access to workers’ collective rights and train-
ing and proper protection in case of dismissal. 

Finally, some critical trends have been witnessed in various Member States. 
Indeed, the use of temporary agency work in the public sector is foreseen in 
some Member States to replace civil servants (France) or it is seen as worsen-
ing the existing protection (Greece). Transposition measures are sometimes 
unsatisfactory (Bulgaria, Germany), or Member States adopt a minimal inter-
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pretation of the provisions of the Directive (UK). Some other examples (albeit 
not an exhaustive list) show the reluctance of Member States to respect the 
words and spirit of the Directive: for example, in Bulgaria and in Portugal, 
where the way in which the Directive is being transposed, in the economic 
crisis and without any consultation of the social partners, is affecting the real 
spirit of the Directive and allows very different interpretations of the result-
ing texts of the several amendments of the existing law; and also in Germany, 
where some articles of the Directive were ignored, others partly transposed. 
Moreover, vague legal terms remained undefi ned, which has caused a lack of 
legal certainty, for example on the issue of access to vocational training while 
on the job. In the United Kingdom, where the regulations apply in a minimal-
ist fashion, providing as little protection as is possible under the Directive. 
The TUC together with Unite explore the possibility of legal action to chal-
lenge the regulations through the European Courts. Regarding equal treat-
ment a proactive stand would be necessary as often the temporary worker 
simply does not have the necessary information to benefi t from all the facili-
ties and benefi ts available to the permanent staff. UNI-Europa has expressed 
concerns about possible abuses, ‘noting that Article 5.1 of the Directive allows 
for a qualifying period before the principle of equal treatment is applicable, on 
the basis of a national social partners’ agreement; it also permits derogations 
and fl exibilities for agency workers on permanent contracts of employment 
who are paid between assignments’. UNI-Europa stated ‘that there is some 
evidence of temporary agencies employing workers on permanent contracts, 
thus making them permanent employees of the agency and exempt from the 
equal treatment requirements of the Directive’ (Eurofound 2012).11 

Temporary agency work has been the most rapidly growing form of atypical 
work in the EU over the past 20 years (Arrowsmith 2008). If, on one side (the 
supply side), temporary agency work may smooth the re-engagement of the 
(long-term) unemployed into work, increase the participation of people that 
need or prefer temporary work in the labour force by both maintaining their 
employability and propose a form of work–life balance, it allows, on the other 
side (the demand side), ‘user fi rms to make relatively easy labour adjustments 
and offers transaction-cost savings by outsourcing some responsibility for 
recruitment and administration’ (Arrowsmith 2008). In addition, the mas-
sive and systematic use of temporary agency work allows for reductions in 
the ‘core’ permanent workforce, but also to respond to any production peaks, 
so as to get wage costs under control and achieve labour fl exibility. It is most 
used to get lower-skill workers in competitive sectors with varying or unpre-
dictable demand. As a consequence, temporary agency work is at the centre of 
the ‘fl exicurity’ debate, increasing trade union concerns about the treatment 
of agency workers, as well as having potential implications for permanent 
workers. Indeed, temporary agency work may lead workers to work for less 
money and with less protection, under much worsen working conditions than 
other workers in terms of equality of treatment in pay or access to workers’ 

11. See: http://www.eurofound.europa.eu/areas/industrialrelations/dictionary/defi nitions/tempo-
raryagencywork.htm
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rights, such as training or collective rights. Therefore, it was of the utmost 
importance to legally frame this kind of work organisation in order to offer 
protection to temporary agency workers. The Temporary Work Agency Direc-
tive lays down the principle of equal treatment for temporary agency workers, 
aiming to set minimum EU-wide standards and create a level playing fi eld for 
companies in different Member States. 

Most Member States have been seeking ways to reconcile employment protec-
tion with employment fl exibility by law, collective bargaining or a combina-
tion of both, using the European Temporary Agency Work Directive as incen-
tive or inspiration, but domestic laws still contain loopholes in the protection 
of temporary agency workers. This makes European regulatory enforcement 
all the more important.
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