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heard to complain at length about the utter impos-
sibility of finding a window cleaner for his second 
home. Contractors were scared off by having to do 
risk assessments and take preventive measures.

When the proposal for a Community directive on 
optical radiation was under discussion, the Bavar-
ian Catholic right mounted a campaign whose main 
thrust was that if the directive were to be adopted, 
waitresses at the Oktoberfest beer festival would 
have to stop wearing plunging necklines. It managed 
to convince most MEPs to write the biggest risk fac-
tor out of the directive’s scope. This campaign may 
be what has turned Mr Stoiber into the poster child 
for BetRegism today.

The Electromagnetic Fields Directive throws up 
a particularly cynical example of storytelling. The 
medical industry’s paid lobbyists called a press con-
ference at which someone claiming to have survived 
a serious cancer was brought forward to proclaim 

that “if the directive had had to be applied then, 
I could not have had a scan and I would now be 
dead”. This performance was enough to torpedo an 
expert report which had shown that in almost every 
case, the directive could be applied by organizing 
the work properly. Often, the standard cost model is 
no more than pseudo-statistical window-dressing for 
storytelling. n
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OSHA: America’s deregulation test bed

The “better regulation” lobby typically claims 
that its only aim is to cut red tape. And who 

could argue with that? The United States is the most 
advanced test bed for it, but experience there belies 
the claim. Far from reducing the form-filling, the 
build-up of measures over the past quarter century 
has spawned a singular bureaucracy in the form of 
officials working principally to hold back new leg-
islation in areas ranging across health and safety at 
work, public health, environmental and consumer 
protection. They are distributed between different 
bodies that usually lack any substantive powers over 
the matters concerned. They simply check compli-
ance with the increasing reams of red tape demanded 
by business. The Office of Management and Budget 
(OMB) sits at the hub of this stultifying new bureauc-
racy. As long ago as 1983, a former head of the fed-
eral environmental agency, the EPA, observed that 
the OMB’s technical arguments were being crafted 
by industry. Also, as each stage of the administrative 
procedure is open to appeal, industry and its packs 
of lawyers are quick to exploit every technicality in 
the legal book to hold up the decisions.

The US federal health and safety at work agency - 
OSHA - is a “poster case” for this. OSHA is finding 
that these bureaucratic requirements make it increas-
ingly hard to issue rules on health and safety at the 
workplace. There is a dramatic crisis in new regula-
tion. I had occasion to meet with an OSHA official 
in 2006, who told me that he calculated the time 
needed to set a binding occupational exposure limit 
value as follows: for each day’s work spent looking 
at the scientific data and their regulatory implica-

tions, ten days had to be spent filling in countless 
economic impact assessment forms for the measure 
and putting together legal case files because of the 
many avenues of legal redress available to industry. 
The obstacles created are highly off-putting.

The main hurdles that any OSHA proposed regula-
tions must overcome are shown in the table.

six exposure limits issued  
in 28 years

OSHA has only managed to issue six binding occu-
pational exposure limit values for carcinogens in 
28 years, even though workers are exposed to hun-
dreds of cancer-causing chemicals. Some chemicals 
that thousands of workers have been exposed to, 
like crystalline silica, are not among these six. The 
very few exposure limits issued had to go through 
a maze of procedures and appeals that can stretch 
over decades and have been set at levels that do not 
give effective protection to all workers. The exposure 
limit for formaldehyde - to which more than 2.1 mil-
lion US workers are exposed - recommended by the 
National Institute of Occupational Safety and Health 
(NIOSH) on the basis of health criteria is 0.016 
ppm. The binding occupational exposure limit value 
adopted by OSHA is almost five times higher at 0.75 
ppm, leaving workers at a significant risk of cancer.

Hexavalent chromium is a good case in point. Right 
from the early 1950s, suggestive evidence was avail-
able that it is a carcinogen which causes lung can-
cers. It is also a toxin and causes irritation to the 
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limitations on osHa standard setting Beyond osHa law

1970 OSHA law passes

1974 EO 11821 (replaced by EO 12044) Inflation impact Statements

1978 EO 12044 (replaced by EO 12291) Regulatory analysis required

1980 Regulatory Flexibility Act Regulatory Flexibility Analysis

1980 Paperwork Reduction Act OMB approval of information collection requirements in standards, 
3-year renewal of provisions

1980 Supreme Court Benzene Decision Determine significant risk

1980 DC Court of Appeals Lead Decision Industry-by-industry feasibility determination

1981 EO 12291 (modified by EO 12866) Expanded RIA requirements

1985 EO 12498 (modified by EO 12866) Regulatory Agenda approval by OMB

1988 Federal Advisory Committee Act Advisory committees limited in number, approved by GSA

1992 11th Circuit PEL Update Decision Must give full rationale for exposure limit, demonstrate actual 
exposure, even if no party objects

1993 EO 12866 (modified by EO 13252) Modest changes in previous EO’s

1996 Small Business Regulatory 
Enforcement Fairness Act

SBA panels review and comment on pre-proposal standards

1996 Congressional Review Act Expedited process for congressional disapproval of standards

2001 Information Quality Act Process to appeal information documents from agencies

2002 OMB Information Quality Act Bulletin Amplifies process for complaints about information used in regulation

2002 EO 13252 Reorganize authority of EO 12866

2005 OMB Peer Review Bulletin Detailed rules for external review of agency decisions

2007 EO 13422 Extends OMB authority to guidance documents, adds “market failure” 
to preconditions and adds to political control of rulemaking decisions

Source: F. E. Mirer, The Breakdown of OSHA Standard Setting, Testimony to Subcom mittee on Workforce Protections, Committee on 
Education and Labor, U.S. House of Representatives, April 24, 2007

eyes, nose and skin. In 1975, NIOSH recommended 
an exposure limit of 1 µg/m3 based on a long list 
of scientific studies. NIOSH has no regulatory pow-
ers, and it is up to OSHA to issue binding rules. At 
the time, the binding occupational exposure limit 
value was 52 µg/m³, issued in 1943 by the American 
National Standards Institute based on reports dat-
ing from the 1920s. OSHA had its hands tied for 30 
years, partly because of direct pressure from indus-
try, and partly because of the bureaucratic yoke of 
the US version of “better regulation”. Labour unions 
were forced into legal action over OSHA’s inaction, 
and it was through the courts that a binding expo-
sure limit of 5 µg/m3 was finally issued in 2006.

Things in the European Union (EU) have not - or 
not yet? - reached such a pitch. The most hard-line 
deregulationists take what happened in the United 
States as a model. Boyden Gray, the US representa-
tive to the EU from 2006 to 2008, made no attempt 
to hide his enthusiastic support for DG Enterprise’s 
initiatives under the “better regulation” campaign. 
In a speech given in 2006, Mr Gray said, “In the 
case of the United States, we established a widely 
accepted model for using cost/benefit analysis in 
a very rigorous way. The benefits should always 
exceed the costs. (…)We don’t expect the EU to 
adopt the exact approach, but during the dialogue 
that has been occurring between the EU and the 
Commission, they have developed an approach that, 

although not exactly the same, is very, very similar 
in principle, and I’m happy to say that the regula-
tory impact analysis is alive and well in the EU. The 
second important issue was to have an enforcement 
mechanism to see that the principles were adhered 
to. (…) In the United States that’s been done very 
effectively by the Office of Management and Budget 
(OMB), and OMB has been, I think, successful, I’m 
glad to say, in persuading Europe to try to mimic 
some sort of enforcement mechanism. It can’t do 
it exactly the same way, but I’m happy to say that 
the Commission has recently increased the author-
ity of Commissioner Verheugen and the Commission 
General Secretariat to monitor regulations. This is a 
welcome development” (US Mission, 2006). 

In point of fact, just as elements within the Commis-
sion are giving the US model flavour of the month 
status, the OMB is beset by a rising tide of criticism 
at home. The scientific community believes that the 
OMB’s interference is stopping health and environ-
mental protection criteria being given meaningful 
weight. Packaged as an objective and transparent 
exercise, cost-benefit calculations are actually con-
sistently skewed in favour of the industrial lobbies. 
The OMB Watch observatory believes that the new 
Obama Administration could reform the way the 
OMB operates. New York University School of Law’s 
Institute for Policy Integrity has called on the new 
Administration to get rid of the antiregulatory bias. n
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