
Chipping away at 
workers’ participation rights
Introduction

European legislators, practitioners, and the courts have developed an approach to 

workers’ participation which is capable of accommodating a rich diversity of tradition. 

This integrative and innovative process is far from complete, and recent years have 

been marked by some worrying setbacks. This chapter takes stock of workers’ rights 

to information, consultation and board-level employee representation at both the 

national and transnational levels. 

A review of over 40 years of legislation reminds us of the long legacy of information 

and consultation rights which has been enshrined in successive European employment 

law, company law, and health and safety legislation. However, recent crisis-induced 

changes in labour law have been undermining this legacy; the European Commission’s 

announced deregulation programmes threaten to further weaken workers’ rights, 

particularly in smaller companies which, already today, often fail to benefit from 

adequate participation structures. Strategies pursued by multinational corporations 

increasingly challenge workers’ representatives to coordinate their activities across 

borders. This year’s analysis of transnational information and consultation rights 

systematically integrates, for the first time, the analysis of SE Works Councils (SEWCs) 

into the ETUI’s longstanding analysis of European Works Councils (EWCs). Our 

examination of the sanctions provided for in the implementation of the Recast EWC 

Directive underscores the already vexing question of EWCs’ unequal access to justice. 

We map board-level employee participation in the EU and outline recent changes in 

national legislation. Turning to the transnational level, the chapter shows how the 

European Company (SE) and the application of the cross-border mergers Directive 

have opened up new arenas for cross-border cooperation and coordination amongst 

employee representatives. Finally, in a review of recent company law, we point out how 

the potential contribution of a stakeholder-orientation has been left underdeveloped.
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Judging by the sheer amount and 
breadth of legislation on information 
and consultation rights, the involvement 
of employees clearly amounts to a long-
standing European consensus. After all, 
these rights predate the EU in many of 
its member states, and this legacy has 
been successively taken up and expanded 
in European legislation since the 1970s. 
Moreover, the European Court of Jus-
tice has played a key role in developing 
a comprehensive and coherent body of 
case law, thereby filling at least some of 
the gaps left by European legislation. 

 As illustrated in Figure 7.1, the 
past four decades have seen an impres-
sive proliferation of legislation harmoni-
sing information and consultation rights 
across Europe. 

As early as the mid-1970s, EU 
company law established the right of 
employees or their representatives to be 
informed and consulted in the event of 

Company law designed to increase 
company mobility, such as the European 
Company Statute and the European Coo-
perative Society, provided for new ins-
titutions for transnational information 
and consultation and even board-level 
participation rights. The revised transfer 
of undertakings Directive and the takeo-
ver bids Directive also affirmed the long-
standing right of employees to be infor-
med and consulted at key milestones of 
the company’s existence. In this period, 
five further health and safety Directives 
on exposure to specific risks, which 
included information and consultation 
rights, were adopted. 

The current decade starting in 
2005 has seen something of a slowdown 
in legislative activity. The Directive 
on temporary and agency work, which 
implements a Social Partner agreement, 
includes information and consulta-
tion rights, as do two health and safety 
Directives adopted during this period. 
Company law on cross-border mergers 
and the Recast EWC Directive of 2009 
include provisions on information and 
consultation. 

 Whether in the area of company 
law, labour law, or health and safety 
legislation, this clearly demonstrates that 
the relevance and importance of workers’ 
voice is broadly recognised in Europe.

However, despite the existence of 
an extensive body of legislation, infor-
mation and consultation rights remain 

a transfer of undertakings or collective 
redundancies. 

The collective redundancies Direc-
tive was amended in the late 1990s, and 
in 1994 over a quarter century of debate 
about the feasibility and desirability of 
transnational information and consulta-
tion rights culminated in the adoption of 
the European Works Councils Directive. 

1991 saw collective information 
and consultation rights enshrined for the 
first time in labour law, included under 
the employer’s obligation to inform 
employees of the conditions applicable to 
the contract or employment relationship. 
Altogether, between 1989 and 1993 no 
fewer than 14 Directives were adopted in 
the area of health and safety legislation, 
most of them spawned by the ground-
breaking 1989 Framework Directive on 
Health and Safety. In this period, two 
framework agreements in the area of 
Health and Safety were signed by the 
European Social Partners as well. Clearly 
there is a consensus that workers’ invol-
vement is crucial to ensure the success of 
occupational health and safety.

New Directives passed at the end 
of the 1990s included information and 
consultation rights in European labour 
law regulating part-time and fixed-term 
work; it was in 2002 that the General 
Framework for informing and consulting 
workers at last laid down a minimum 
standard for workers’ involvement at 
company level across the EU. 

1985-1995

Figure 7.1 Forty years of EU legislation on information and consultation 
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poorly implemented at the national 
level, as has been shown time and again 
by the Commission’s own implementa-
tion reports (e.g. European Commission 
2008a, 2008b) as well as by implementa-
tion analyses conducted by the ETUI (e.g. 
Schömann et al. 2006). Furthermore, as 
national and European case law shows, 
information and consultation rights are 
often not respected and labour law requi-
rements are circumvented, making it all 
the more difficult for workers and their 
representatives to make effective use of 
their rights.

During the ongoing crisis, recent 
labour law reforms and reforms of col-
lective bargaining systems have served 
to undermine information and consulta-
tion rights. In particular, crisis-induced 
labour law reforms of collective redun-
dancy procedures have taken their toll 
on information and consultation rights. 
In Spain, for example, the labour law 
reforms of 2010 and 2012 drastically 
simplified and reduced the period of 
consultation of workers’ representatives 
in the event of collective redundancy. 
This clearly contravenes provisions of the 
1998 collective redundancies Directive 
which explicitly emphasise the need for 
quality consultation and hence the fact 
that adequate time is required for a well-
informed consultation. A shortening of 
the procedure places the emphasis on 
making workers redundant as quickly 
as possible, rather than on facilitating 

the employer agrees not to dismiss the 
employee for the duration of the collective 
agreement (at most two years). The wor-
ker, in return, agrees to changes in his/
her working time and remuneration, the-
reby modifying the individual contract of 
employment. Redundancy is in this way 
turned into an individual measure, the-
reby quite obviously circumventing the 
collective redundancies Directive.

In the United Kingdom, the revised 
implementation of the EU collective 
redundancies and transfer of underta-
kings Directives allows consultations by 
the new employer that took place prior 
to the actual transfer to count for the 
purposes of subsequent collective redun-
dancy consultation. This means that any 
pre-transfer consultation will be part 
of the 30- or 45-day collective consul-
tation period compulsory under UK 
law on collective redundancies, thereby 
substantially reducing the information 
and consultation obligations of the new 
employer. 

Slowly but surely, a 40-year legacy 
of workers’ rights is being torn to shreds. 
Its repair is a matter of urgency.

qualitative solutions, such as alternatives 
to collective redundancy or accompa-
nying social measures that might include 
redeployment or retraining. This posi-
tion was confirmed by a judgement of the 
Spanish Supreme court in the Talleres 
López Gallego case of 20 March 2013, 
which also emphasised that an adequate 
consultation procedure takes time and 
that mass redundancies require proper 
information and consultation of workers 
with a view to developing an appropriate 
social plan.

In 2011, six trade unions brought 
Hungary’s draft labour code before the 
ILO for review, claiming that it failed to 
comply with international labour stan-
dards. The labour code vaguely mentio-
ned that collective redundancies could be 
justified by ‘employers’ operations’, whe-
reas ILO Convention 158 and Recom-
mendation 166 specify that collective 
redundancies can be justified only by 
‘reasons of an economic, technological, 
structural or similar nature’. The ILO, 
in its response, reaffirmed that, in the 
context of information and consultation 
procedures, the employer must give spe-
cific reasons for collective redundancies 
(ILO 2011). 

Reforms adopted in France on 14 
May 2013 undermine the rights enjoyed 
by workers in the event of collective 
redundancy by allowing the conclusion, 
in severely ailing companies, of indivi-
dual job security agreements whereby 
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Source: ETUI own research.
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Figure 7.1 Forty years of EU legislation on information and consultation (cont.)



The European Commission’s longstand-
ing deregulatory approach towards EU 
social legislation has recently gathered 
pace (see timeline in Figure 7.2). 

In 2010, the Fitness Check pro-
gramme was piloted in the field of employ-
ment and social affairs; three Directives 
which contained (rather different) provi-
sions on information and consultation 
were placed under scrutiny: collective 
redundancies, transfers of undertakings, 
and the framework Directive on informa-
tion and consultation.

The Fitness Check aimed to iden-
tify excessive administrative burdens, 
overlaps, gaps, inconsistencies and/
or obsolete measures; it also sought to 
assess the cumulative impact of legisla-
tion, using a highly controversial meth-
odology based on a cost/benefit analysis. 
The findings, which were intended to 
provide a basis for drawing policy con-
clusions, clearly state that those three EU 
Directives on information and consulta-
tion are broadly fit for their purpose, i.e. 
are deemed generally relevant, effective, 
coherent and mutually reinforcing. The 

and competences) but also each is a piece 
of legislation dealing with a highly specific 
situation hardly lending itself to generali-
sation without losing the specificity of its 
provisions in terms of definition, scope 
and impact. 

In addition to these three Direc-
tives, the Refit programme also covers a 
staggering range of other Directives deal-
ing directly or indirectly with information 
and consultation rights. Alongside eight 
company law Directives, the Commission 
plans to evaluate labour law legislation on 
the information obligations for employers 
in relation to employment contracts, as 
well as on temporary agency work, part-
time work and fixed-term work. Finally, 
the 1989 Framework Directive on health 
and safety and its more than 20 related 
Directives are also to be examined in the 
Refit programme. 

Such large-scale and fundamental 
initiatives put massive pressure on work-
ers’ information and consultation rights. 
What is particularly worrying is the risk 
that rights will be eroded across the board 
for small and medium-sized companies 
(see Figure 7.3). Far from improving exist-
ing information and consultation rights, 
the Refit approach weakens workers’ 
rights to involvement in the improvement 
of working conditions and in health and 
safety protection; it diminishes their abil-
ity to contribute to safeguarding jobs and 
ensuring the development of tailor-made 
social measures at the company level.

benefits they generate are likely to out-
weigh the costs. 

At the same time, the analysis did 
identify some important shortcomings in 
the actual implementation of the legisla-
tion at national level. The study concluded, 
however, that ‘it may be more oppor-
tune to pursue non-legislative action at 
national level to improve the practical 
effectiveness of the existing I&C legisla-
tion’ (Deloitte final report of July 2012).

Turning to its latest initiative, the 
European Commission adopted the ‘Refit – 
Fit For Growth’ or ‘Regulatory Fitness and 
Performance Programme’ in August 2013 
(European Commission 2013: 685). As part 
of its competitiveness-boosting plans, the 
European Commission intends to screen, 
repeal or withdraw legislation – in par-
ticular in the social field – that it deems no 
longer ‘fit for purpose’. Despite the fact that 
the Fitness Check unequivocally concluded 
that no legislative action was required on 
these particular information and consul-
tation Directives, the European Commis-
sion apparently still sees a need for further 
examination and discussion of their scope 
and operation; this may lead to a proposal 
to consolidate them—following a consulta-
tion of the European social partners (Euro-
pean Commission 2013: 293).

However, it is doubtful whether 
these three Directives even lend them-
selves to consolidation, since not only does 
each Directive have a different legal basis 
(and thus different legislative procedures 

Fitness Check and 
Refit: just more 
buzzwords?
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In its Fitness Check and Regulatory 
Fitness and Performance Programme 
(REFIT), the European Commission tar-
gets small and medium-sized firms as 
particularly in need of relief from bureau-
cracy and administrative burdens. 

For anyone thinking that this 
would affect only a handful of compa-
nies and a fraction of the total European 
workforce, a look at the numbers may 
prompt a precautionary jolt: as shown 
in Figure 7.3, between 53 and 82% of the 
European workforce is employed in small 
and medium-sized enterprises. 

It is equally important to real-
ize that large multinational companies 
(MNCs) shape employment and work-
ing conditions in smaller companies too 
(van Klaveren andTijdens 2013). Firstly, 
many SMEs are in fact directly controlled 
by large MNCs. They may or may not 
have set up an EWC to at least provide a 
bridge between the local and European 
spheres of action. Secondly, where they 
are not directly controlled by a mother 
company, SMEs are often integrated into 
global value chains, which are in turn 
typically coordinated by leading MNCs. 
These global value chains are estimated to 

received, between 24 and 34% of SME 
employee representatives report that it 
was not timely and between 19 and 26% 
that it was insufficiently detailed for its 
purpose (Riedmann et al. 2009: 51-52).

Bearing in mind that MNCs may 
in fact amount to a loose family of SMEs 
distributed across several countries, it is 
apparent that, even if the Commission’s 
deregulation initiatives actually target 
SMEs alone, workers’ rights in MNCs are 
in fact equally threatened.

If 60% of workplaces employing 
between 50 and 199 employees have no 
institutionalised workers’ representa-
tion, and only one in three employees in 
enterprises employing between 10 and 
49 employees can rely upon the support 
of such representation, this is an alarm-
ing state of affairs indeed. If already the 
most elementary rights to information 
are not being met, this raises in earnest 
the question of what more damage will be 
inflicted by the European Commission’s 
REFIT agenda.

account for 80% of global trade (UNCTAD 
2013). Furthermore, it has been dem-
onstrated that the leading MNCs shape 
employment systems in many of these 
value chains (see Lakhani et al. 2013).

At the same time, the coverage of 
smaller workplaces by workers’ repre-
sentation structures is patchy at best. 
As can be seen in Figure 7.3, whether or 
not the workforces of small and medium-
sized enterprises are in a position to 
benefit from an institutionalised form of 
employee representation varies widely by 
country, ranging from below 3% to over 
90% coverage (Riedmann et al. 2009: 51). 

In nine member states, workers’ 
representation structures were in place 
in just under 40% of workplaces employ-
ing between 50 and 199 employees. The 
picture for small enterprises, i.e., those 
employing between 10 and 49 employ-
ees, is even more fragmented: in 17 
member states, no more than a third of 
such workplaces reported the presence 
of some form of worker representation. 
Even where representation structures 
do exist, research has found that even 
the most basic information rights are 
often flaunted. Despite the stipulations 
of the 2002 information and consulta-
tion Directive, between 20 and 26% of 
employees in SMEs (10-199 employees) 
reported that they did not receive from 
the employer basic annual information 
on economic, financial or employment 
issues. In cases where information was 

Are SMEs falling 
through the cracks?
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Figure 7.3 Worker representation and employment in Micro and SMEs in non-financial business 

Source: Eurostat (2010 B and number of persons employed by enterprise size class, non-financial business economy, 2010A); European Company 
Survey 2009.

Note: No data available for SME employment in GR, MT, IE, NL and DK.
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The prolonged depression in the EU has 
been reflected in companies’ strategic deci-
sions. While SMEs were constrained by the 
lack of credit ensuing from the prolonged 
malaise in the banking sector, many Euro-
pean multinational companies (MNCs) 
reacted to uncertainties about future 
demand by either pursuing wait-and-see 
strategies or already heavily divesting their 
assets by way of precaution. 

The variation in the importance of 
foreign-controlled companies across EU 
member states is shown in Figure 7.2. 
This is an indirect indicator of reliance on 
MNCs, but it does not take into account 
home-based multinationals.

On the macroeconomic level, foreign 
direct investment (FDI) in European coun-
tries stagnated in 2009-2012 in terms of 
both inflows and outflows. Though many 
countries have not had a chance to recover 
from the dramatic drop in FDI in 2009, 
national experiences have varied. While 
Ireland and Germany confounded the 
general trend in FDI outflows, in Ireland, 
Hungary, the Czech Republic, and the UK, 
inflows picked up rapidly.

such as human resource management 
(HRM) and accounting, can thus be seg-
mented and centralised. This in turn 
implies that key make-or-buy decisions are 
also made about corporate functions, 
thereby potentially also facilitating the 
outsourcing of business support activities. 

At the same time, HRM integration 
remains problematic, as trade unions and 
other local actors are often able to prevent 
attempts at HRM in centralisation (Cooke 
2007). Furthermore, decisions about sub-
sidiaries’ market position, such as links 
with suppliers and customers, are increas-
ingly centralised. This may prompt compa-
nies to concentrate decisions about devel-
oping local resources and skills, which is a 
key concern for unions at the local level. In 
this way, the significance of the centralised 
MNC level vis-à-vis the subsidiary level 
in shaping business strategy is simultane-
ously shifting and growing. In some cases, 
subsidiary management may be left with-
out any discretion on business strategy.

This in turn raises important ques-
tions for EWCs and SEWCs as well as 
board-level employee representatives. As 
decision-making about such a wide range 
of internal processes becomes centralised 
and/or fragmented, local employee rep-
resentatives have ever less with which to 
engage. At the same time, employee repre-
sentatives at the European level continue 
to encounter difficulties in ensuring com-
pliance with their right to transnational 
information and consultation.

Low levels of net FDI inflows and 
outflows reflect divestment decisions by 
European, North American, and Japanese 
MNCs. Many MNCs in Europe, choosing a 
strategy of focusing on core business and 
geographical areas, disposed of non-core 
businesses and assets. Re-shoring and 
relocation of foreign affiliates have become 
important elements of this divestment 
strategy, which has in turn contributed to a 
drop in the number of mergers and acquisi-
tions in 2009-2012 (UNCTAD 2013).

MNCs in Europe and other devel-
oped regions thus slowed internationali-
sation by reducing their assets (both total 
and foreign. These short-term responses 
should be assessed in the context of longer-
term restructuring trends. Technological 
change and institutional reforms initially 
allowed – and provided incentives for – 
the pursuit of Europe-wide production and 
market strategies. Internal resource con-
straints subsequently represented incen-
tives to focus on core competencies, hence 
to restructure and shed activities (e.g. 
Meyer 2006).

These very factors are also likely to 
lead to a concentration of decision-making 
in headquarters, or to the increasing influ-
ence of company headquarters on decisions 
about what were once traditionally seen as 
matters best left to the subsidiaries. 

Two trends are particularly worth 
highlighting. First, firms across sectors 
have increasingly unbundled their corpo-
rate functions. Business support activities, 

Shifts in MNCs’ 
strategy and 
decision-making
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Figure 7.4 Employment share of foreign-controlled enterprises, 2010
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The right to transnational information 
and consultation was introduced by the 
EU to equip employee representatives 
to address the realities of multinational 
enterprises operating on a European 
scale. Just as companies are becoming 
more genuinely transnational in their 
organisation, processes and hierarchies, 
so should the information and consul-
tation of employees keep pace with this 
development. 

After nearly a quarter century of 
intermittent debate, the first EU legis-
lation establishing a basis for transna-
tional information and consultation as 
the essential European counterpart to 
national-level workers ‘ participation was 
the European Works Councils (EWC) 
Directive adopted in 1994. The passage of 
the EWC Directive sparked off an unprec-
edented wave of creation of EWCs: by the 
end of 1996 at least 522 of these bodies 
had been established, 399 of which were 
set up in 1996 alone (ETUI database of 
EWCs, see www.ewcdb.eu). The sheer 
numbers proved the pressing need for 
a genuinely transnational body for the 
implementation of information and con-
sultation rights – and also proved beyond 

rights were more extensive and precise 
than they had been in the 1994 EWC reg-
ulations. The mutually reinforcing effect 
of the two Directives (Jagodzinski 2012) 
was seen again in 2009, when the EWC 
Recast Directive was adopted; the new 
EWC legislation closed some of the gaps 
between SEWCs and EWCs. Indeed, it is 
one of the most marked features of this 
particular legislative field that the dec-
ades-old harmonising dilemma has been 
solved by procedural innovations: in this 
case, the primacy of negotiations backed 
up by the default application of increas-
ingly robust rules. Where the harsh light 
of practice revealed that provisions were 
insufficient, they were – at least in part 
–strengthened at the next opportunity 
in a sort of legislative leapfrog from one 
Directive to the other. 

Interestingly, however, the first 
proposals put forward to the social part-
ners about a possible revision of the SE 
Directive contained rather few refer-
ences to the Recast EWC Directive. This 
suggests that the hitherto rather positive 
– if only gradual – leapfrogging learning 
effect is not to be actively pursued in the 
future, presumably under the pressure of 
the deregulatory philosophy in the field 
of EU labour legislation (see Figure 7.2).

a doubt that decades of relying solely on 
companies’ willingness to negotiate had 
obviously led to nothing but an enormous 
backlog. 

It should therefore have come as no 
surprise that when the first Community-
wide corporate form – the European 
Company (SE) – was being developed, 
the need for an analogous body for trans-
national information and consultation 
rights would be perceived as indispensa-
ble. This is the SE-Representative Body 
foreseen in the standard rules, referred 
to here as the SEWC. 

Both bodies for cross-border infor-
mation and consultation of workers draw 
upon the same basic model: a transna-
tional works council comprises employee 
representatives who are elected or nomi-
nated by the national workforces or their 
representatives. As the collective interest 
representation of the European work-
force, EWCs and SEWCs meet with com-
pany management, are provided with 
information, and formulate opinions that 
are to be taken into account in the com-
pany’s decision-making process. 

When the SE Directive 2001/86/
EC was adopted, it contained some sig-
nificant improvements over the EWC 
Directive of 1994. Clearly policy makers 
had learned their lessons from the early 
experiences with the EWC Directive, and 
laudably tried to fill at least a few gaps. 
Most importantly, for example, the defi-
nitions of information and consultation 

EWC and SEWC: 
two of a kind
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Despite the fact that EWCs and SEWCs 
share a basic legislative model of negoti-
ating with the safety net of fallback provi-
sions, the rules of the game of negotiated 
solutions are quite different for EWCs 
and SEWCs; the specific conditions of 
SEWC negotiations could be expected to 
result in qualitatively better outcomes 
than do EWC negotiations. Firstly, past 
analysis has shown that the fallback posi-
tions have a strong impact on the text of 
agreements (ETUC and ETUI 2013). It 
would therefore be reasonable to expect 
that SEWC Agreements would, across 
the board, reflect the more advanced 
and detailed fallback provisions con-
tained in the SE legislation. Secondly, 
the trade unions were able to draw upon 
a long history of multinational negotia-
tions based on the EWC Directive. After 
all, by 2001 an established EWC stand-
ard had already been de facto in place. 
Thirdly, SEWC negotiations were always 
initiated by the employer, rather than the 
employee side, and the employer had a 
clear interest in a rapid and smooth com-
pletion of the negotiations. This, together 

very similar for both types of agree-
ment; indeed, the evolutionary patterns 
observed for both types of agreement 
are strikingly similar as well. Both types 
of transnational worker representation 
bodies have followed similar develop-
ment patterns. They started with more 
diverse agreements, which were more 
broadly spread across the range (i.e. more 
agreements at the bottom and/or top end 
of our quality scale), and have gravitated 
over time towards more homogeneity, 
i.e. have become more standardised and 
close to what is considered the standard 
(average) practice. With regard to the 
latter, the EWCs have clearly benefitted 
from a great learning experience, while 
the SE-inspired recast of the EWC Direc-
tive in 2009 also made a strong impact 
(See also the next section).

with the assumption that in many cases 
more attention was paid to the more con-
tentious subject of board-level employee 
representation than to transnational 
information and consultation, would 
lead one to assume a better outcome to 
the SEWC negotiations. 

The ETUI’s analysis of EWC and 
SEWC agreements sheds new light on the 
matter. To measure the quality of agree-
ments, the points system developed by 
ETUI in 2013, which awards scores to 
individual agreements, was used. Avail-
able EWC and SEWC agreements were 
analysed according to identical criteria 
(see Figure 7.6). In order to account for 
the substantial difference in sample size 
between EWCs and SE Works Councils, 
the points system was complemented 
by a calculation of a standard deviation 
indicator, which shows the spread of 
values for both types of agreement: the 
higher the standard deviation value, the 
greater the spread between high and low 
scores, and hence the greater the varia-
tion in the quality of the provisions.

Overall, we found an almost iden-
tical scope and quality of information 
and consultation competences and basic 
facilities in EWCs and SEWCs. Contrary 
to expectations, the average scores for 
EWC agreements in both periods were 
slightly higher than those attained by 
SEWCs. On the other hand, the concen-
tration of agreements around the aver-
age (the standard deviation value) was 

Do different rules 
of the game make 
a difference?
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Despite the similar character and qual-
ity of provisions of EWC and SE Works 
Council agreements (see previous page), 
the latter display, in some respects, bet-
ter quality than the former. While EWC 
agreements provide, more frequently 
than SEWC agreements, for training 
opportunities for their members (Figure 
7.7), it is the SEWC agreements which 
display more innovations and higher 
standards than the EWC agreements. 

SEWC agreements tend to slightly 
redefine and even expand the role of the 
SEWC. For example, individual SEWCs 
are by agreement entitled to ‘give opin-
ion/comment’, ‘initiate projects’, ‘make 
recommendations’, engage in ‘negotia-
tions’, and aim to ‘reach consensus’ far 
more frequently than are EWCs. 

The analysed SEWC agreements 
consistently provide for more frequent 
plenary meetings per year than do EWC 
agreements. 47% of SEWC agreements 
signed in 2001-2008 and 62% of SEWC 
agreements signed since 2009 provide 
for more than one annual meeting, com-
pared to 14% of EWC agreements signed 
in 2001-2008 and 40% of EWC agree-
ments signed since 2009.

down in the agreements, but was prac-
tised nonetheless. 

SEWC agreements are marked by 
less stringent confidentiality rules (or 
more permissive derogations from con-
fidentiality obligations), thereby allowing 
EWC members to communicate effec-
tively with national-level representa-
tion and supervisory board members. 
Clearly, the influence of German legis-
lation (there are currently 66 SEWCs in 
German companies) on confidentiality 
has had a decisive impact on this issue. 
A growing number of EWC agreements, 
however, have been copying this solution 
from the SE arrangements since 2001.

While some deficiencies persist, 
the quality of EWC agreements has been 
consistently rising. This finding corrobo-
rates the 2013 analysis (ETUC and ETUI 
2013: 101-102). All in all, however, with 
direct and indirect (via the 2009 Recast 
EWC Directive) feedback and influence 
of SE legislation, EWC agreements rose 
to the same levels in terms of quality as 
SEWC agreements, and have gradually 
surpassed them, at least as far as con-
tractual guarantees (but not necessarily 
practice) are concerned. 

Not surprisingly, SEWC agreements 
contain more precise and extensive defi-
nitions of information and consultation 
than do the pre-2009 EWC agreements. 
81 SEWC agreements have by and large 
taken on the definitions laid down in the 
SE legislation, compared to 55 cases, 
i.e. 4.1% of pre-2009 EWC agreements. 
This is, of course, not surprising: since 
the 1994 EWC Directive contained no 
robust definitions – an omission repaired 
by the later Recast – so one can hardly 
expect contemporary negotiators to 
have included them. Indeed, that gap 
has been quickly filled in practice: it is 
striking that the number of EWC agree-
ments signed since 2009 which take up 
the Recast EWC Directive’s definition of 
information and consultation has almost 
doubled to reach 103 cases, i.e. 57% of all 
EWC agreements. This rise in the qual-
ity of definitions of the core EWC com-
petences demonstrates the remarkable 
influence of both the revised EWC leg-
islation and, indirectly, the SE Directive 
and the signed SEWC agreements. 

Interpretation and translation 
facilities are explicitly provided for in all 
SEWC agreements analysed. By contrast, 
only 63 % (i.e. 950 of 1498) of EWC agree-
ments provide for interpretation and/
or translation during plenary meetings. 
However, it must be noted here that the 
sample of EWC agreements includes very 
early agreements, in which the provision 
of interpretation was not necessarily laid 
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Figure 7.7 Occurrence of training provisions in EWC and SE works council agreements (% of total agreements)

Source: ETUI database of EWCs, www.ewcdb.eu, January 2014.
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Recital 7 of the Recast EWC Directive 
indicates that one of the goals of the 
new EWC legislation is to increas(e) the 
proportion of European Works Coun-
cils established (…)’. Provisions to this 
end in the Recast EWC Directive include 
more precise obligation on employers to 
provide data on workforce distribution, 
and the obligation to inform the social 
partners at the European level about the 
launch of negotiations (see also Jagodz-
inski 2009). 

Has the Recast EWC Directive, in 
the nearly five years since its adoption 
and nearly three years since its entry 
into force at national level, really boosted 
the number of newly created EWCs and 
agreements? Figure 7.8 shows how the 
number of EWCs and SEWCs has grown 
over the years: we trace the quantity of 
newly established EWCs as well renegoti-
ated agreements. 

The data shows that, despite the 
improved legal basis, the number of 
EWCs has not yet grown significantly. 
For several reasons, it may simply be 
too soon to expect a surge in num-
bers. Firstly, most trade unions warned 
against signing EWC agreements during 

to be far more informal, so there is often 
less acceptance of what is perceived as 
overly formalised and expensive trans-
national negotiations which culminate in 
an actual written agreement. 

Furthermore, several authors have 
pointed to other reasons why negotia-
tions in companies have been slow to be 
launched: obstruction by management, 
inadequate and imprecise definitions, the 
absence of appropriate sanctions, lack of 
transparency on employee figures, and 
the lack of a company register at the EU 
level (Jagodzinski et al. 2008; Whittall et 
al. 2008).

At the same time, recent years 
have seen a steady increase in renegotia-
tion activities; today just over half of the 
negotiations are actually renegotiations. 
This demonstrates that employee repre-
sentatives and trade unions are keen to 
build upon experience and make active 
use of their improved legal rights.

the transposition period (May 2009 to 
June 2011), in order to avoid being cov-
ered forever by the old EWC legislation. 
Having slowed down the negotiating 
machinery, it has taken a bit of time to get 
it moving again. Secondly, the impact of 
the crisis and the ensuing restructuring 
initiatives pursued in many companies 
have deflected attention from institution 
building. Thirdly, it should be borne in 
mind that, because in most cases full use 
has been made of the three-year window 
for negotiation, there is a corresponding 
three-year time lag before any trend in 
initiating negotiations actually translates 
into signed agreements. 

Indeed, some European Trade 
Union Federations (ETUFs) report 
higher than pre-2009 rates of request 
for new negotiations. However, with 
most of the largest companies already 
covered, new negotiation initiatives are 
currently being launched increasingly 
often in smaller companies (ca. 10,000 
employees and fewer) where, for a num-
ber of reasons, negotiating conditions 
are often less favourable than in large 
companies. For example, the individual 
sites are usually smaller, employing per-
haps only a few hundred people or less. 
This often means that the negotiators 
are less able to rely on the existence of 
a stable trade union network to support 
and coordinate EWC negotiations across 
sites. Furthermore, the company culture 
within medium-sized companies tends 

Negotiations and 
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Figure 7.8 Ratios of renegotiated to new European Works Council agreements

Source: ETUI database of EWCs, www.ewcdb.eu, January 2014.
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One of the stated goals of the the Recast 
EWC Directive is to ‘resolve the problems 
encountered in the practical applica-
tion of Directive 94/45/EC and remedy 
the lack of legal certainty resulting from 
some of its provisions or the absence of 
certain provisions’ (Recital 7, EWCD). 
The improved definitions of information 
and consultation are certainly important, 
if insufficient, steps towards this goal, as 
are a range of other improvements and 
clarifications. One other improvement 
of the EWC Recast Directive is the rec-
ognition of the obligation to equip EWCs 
with ‘the means required to apply duties 
arising from’ the Directive, and the rec-
ognition of the mandate of the EWC to 
‘represent collectively the interests of the 
employees’ (Art. 10.1). 

Clearly, these provisions also 
require the member states to provide 
EWCs with effective access to justice 
in case of conflict. Unfortunately, the 
national legislation implementing the 
Recast Directive largely fails in this 
regard. In terms of enforcement, apart 
from obliging the member states to 

which the EWC found the resources and 
support of trade unions to initiate litiga-
tion, and in which the legal admissibil-
ity of the case was at least fairly clear. 
Anecdotal evidence strongly suggests 
that there are many more conflicts that, 
despite their gravity, did not make it to 
courtrooms, simply for lack of legal cer-
tainty and resources, both political and 
legal. 

As a forthcoming ETUI study on 
enforcement provisions in EWC legis-
lation shows, the member states have 
failed to address this issue with any rig-
our or consistency (Jagodzinski 2014 for-
thcoming). Most member states took no 
steps to adjust their existing provisions 
in order to ensure that EWCs have the 
necessary resources, such as legal stand-
ing and/or the capacity to act in courts. 
The latter is an obvious prerequisite to 
gaining access to justice; it would seem 
that, in as many as nine member states 
(BG, CY, CZ, HU, IT, LU, MT, PT and SL), 
EWCs are deprived of any form of legal 
personality or similar conception that 
would enable them to take a complaint to 
a court of law. 

Since the effectiveness of the EWCs 
hinges on their legal certainty and access 
to justice, it is essential that the Euro-
pean Commission carefully scrutinise 
implementation of these provisions of the 
Recast EWC Directive. 

provide for ‘effective, proportionate and 
dissuasive’ sanctions (Recital 36), the 
Directive goes no further in specifying 
member states’ obligations.

Furthermore, the evidence shows 
that the quality of EWC and SEWC agree-
ments is steadily improving: agreements 
are increasingly more specific and coher-
ent. EWCs and SEWCs have reason to 
be more self-confident, since both the 
wording of the Recast Directive and the 
debates held at the time of its adoption 
made clear that the EWC was to be an 
institution to be reckoned with. It has an 
explicit mandate to serve as the collec-
tive interest representation of the Euro-
pean workforce; it has the right to timely, 
topical and exhaustive information and 
consultation; and its deliberations are 
to be explicitly linked with the work of 
employee representation taking place at 
the national or local level. 

At the same time, responses to the 
economic crisis have increased the pace 
and scope of restructuring within com-
panies. Fuelled by their increased confi-
dence in the purpose of the EWC, more 
and more EWCs are defending their 
rights in court. The ETUI data on EWC-
related litigation has revealed at least 
eleven court cases and judgments which 
have been initiated and/or completed 
since the adoption of the Recast EWC 
Directive in May 2009. 

However, it must be noted that this 
number reflects only those conflicts in 

No conflicts —  
or just no access  
to justice?

7.Chipping away at workers’ participation rights

Transnational information and consultation

50 76
5

1.
32

7

20
0

71
1

29
0

14
5

62 25
1 23

1.
16

4

4 44
6

19
.8

30

7.
65

0

7.
70

0

7.
99

5

3.
19

5

3.
20

0

3.
81

1

18
.7

50

15
.0

00

10
.0

00

7.
11

0

1.
45

0 3.
71

8

3.
75

0

11
.6

47

11
.6

47

16
.7

50

1.
25

0

89
3

ot
he

r

D
ir 

19
94

D
ir 

19
94

D
ir 

20
09

D
ir 

19
94

D
ir 

20
09

D
ir 

19
94

D
ir 

20
09

D
ir 

19
94

D
ir 

19
94

D
ir 

20
09

ot
he

r

D
ir 

19
94

ot
he

r

D
ir 

19
94

D
ir 

20
09

D
ir 

19
94

D
ir 

20
09

ot
he

r

D
ir 

19
94

D
ir 

19
94

BE BG CZ HR EE FR DE IE (2) LV LT LU MT NL PL RO

min max

Figure 7.9 Minimum and maximum fines for breach of EWC regulations before and after implementation of directive 
2009/38/EC in selected EU member states (eur)  (1)

Source: Jagodzinski (2014, forthcoming).
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The Recast EWC Directive requires the 
member states to provide for ‘dissuasive, 
effective and proportionate’ sanctions to 
apply in the event of infringement against 
the obligations laid down in the Directive. 
At least two questions are raised with 
regard to sanctions: firstly, how cheap or 
expensive is it to break the law? and, sec-
ondly, how much does the answer to this 
question vary across Europe? 

The answer to the first question is 
rather sobering. Despite the fact that, 
since 2009, European information and 
consultation rights have been part of the 
EU Charter of Fundamental Rights, in 
some countries the fine for contravening 
the legislation is merely symbolic: clearly, 
fines of a few euros stand in no relation to 
the gravity of the transgression. Even the 
somewhat higher fines foreseen in some 
countries can hardly be considered suf-
ficiently dissuasive to violations of EWC 
rights by multinational companies which 
often enough boast multimillion annual 
turnover figures.

As for the second question, the legal 
reality of sanctions across the EU is quite 
complex; fines are often conditional, 
and there are specific exclusions and 

the question of financing an EWC’s legal 
counsel, to name just a few issues. 

 It is thus imperative that the Euro-
pean Commission’s implementation 
review pay close attention to and critically 
examine the quality of national transpo-
sitions with regard to penal provisions 
and ensure that workers’ rights to infor-
mation and consultation are equally well 
protected across the entire EU. Clearly, 
these rights are more than ‘administra-
tive burdens’ for multinational compa-
nies (ETUC 2011 and 2013); they are 
essential to the exercise of fundamental 
workers’ rights and indispensable to the 
Recast EWC Directive’s frequently stated 
aim of increasing legal certainty and bol-
stering the role of the EWC.

variations in applicability rules that are 
specific to each member state’s own par-
ticular sanctions philosophy and enforce-
ment logic. However, a comparison of 
the lowest and highest available fines as 
stipulated by national law is at least a 
first step towards grasping this diversity. 
Figures 7.9 and 7.10 depict the strikingly 
wide range of minimum and maximum 
fines imposed for breach of EWC obliga-
tions in the EU member states. 

That the principle of subsidiarity 
should leave ample room for member 
states to enforce EU obligations in line 
with their own particular regulation 
paradigm is beyond question. Yet the fact 
that the minimum and maximum fines 
range from 2 € to nearly 200,000 € does 
raise the question of whether such vari-
ation makes a mockery of subsidiarity. 
Surely a shared set of obligations can-
not be ‘worth’ so much more or so much 
less in different member states. Further-
more, only six EU member states actually 
amended their penal provisions to bring 
them in line with the new sanctions obli-
gations of the Recast EWC Directive. 

As revealed in a forthcoming ETUI 
study on various aspects of EWCs’ access 
to justice (Jagodzinski 2014), these highly 
varying fines are only part of a broader 
problem that is amplified by striking dif-
ferences in provisions concerning EWCs’ 
legal personality and their ability to take 
a complaint to court, the competent 
court to adjudicate in EWC matters, or 
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Coupled to works councils or union-based 
institutions of worker representation, 
board-level employee representation 
constitutes an integral element of worker 
participation systems in many compa-
nies in Europe. While works councils and 
union-based institutions of worker rep-
resentation are primarily concerned with 
day-to-day issues, board-level employee 
representatives focus on long-term stra-
tegic company decision-making.

Board-level employee representa-
tion was introduced in most countries 
in one of two periods. Eleven western 
European countries enacted legisla-
tion during the 1970s and early-1980s: 
Austria (1974), Denmark (1973), France 
(1983), Germany (1976), Greece (1983), 
Ireland (1977), Luxembourg (1974), The 
Netherlands (1971), Norway, (1972), Por-
tugal (1979) and Sweden (1973 and 1976). 
In a twelfth western European coun-
try, Malta, a combination of bipartite 

agreements and legislation underpinned 
board-level employee representation.

A second significant tranche of leg-
islation was adopted in five central and 
dastern European countries preceding 
their accession as EU member states in 
2004: Czech Republic (1997); Hungary 
(1988), Poland (1992), Slovakia (1990) 
and Slovenia (1993). 

Beyond these two principal peri-
ods, legislation dating from 1981 cover-
ing state-owned companies remains in 
place in Poland, as does German legisla-
tion from 1951 and 1952; Spanish legisla-
tion of 1985, which is coupled to bipartite 
agreements concluded in 1986 and 1993; 
Finnish legislation of 1990; and Croatian 
legislation enacted in 2010. 

There is considerable variation 
between the national systems of board-
level employee representation, particu-
larly regarding their sectoral coverage, 
the workforce size threshold at which 
rules apply, and whether these arrange-
ments are statutory or triggered by 
employees. A failure of Maltese govern-
ments to renew the mandates of board-
level employee representatives after 
about 1990 resulted in the eventual 
elimination of the systems of board-level 
employee representation in Malta. The 
point remains, however, that prior to the 
post-2007 financial crisis board-level 
employee representation was in place in 
some form in nineteen European coun-
tries, as is illustrated in Figure 7.11.

Variations on a 
theme: board-
level employee 
representation in 
Europe
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Figure 7.11 Workers’ board-level participation in the 31 European Economic Area countries

Source: Kluge, Stollt and Conchon (2013).
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The post-2007 financial crisis has dra-
matically increased pressure on board-
level employee representation in some 
countries. In Greece, Ireland and Spain, 
privatisation required by the Troika as a 
condition of financial support threatens 
the existence of board-level employee 
representation, since it is found only 
in state-owned enterprises in the first 
place. Indeed, it is likely that none of 
the mandates of the existing board-level 
employee representatives will ‘survive’ 
the dramatic privatisation programme 
in Greece. Defenders of board-level 
employee representation in Ireland are 
campaigning to revise the legislation to 
ensure that board-level representation 
remains in place even after privatisation. 
The outcome of this campaign remains 
to be seen. The point, however, is that 
the coverage of board-level employee 
representation is contracting in Ire-
land because of changes to the status of 

will no longer be any obligation for Czech 
public limited liability companies to have 
employee representatives on their boards 
from 1 January 2014 when the new law 
comes into force. A Polish government 
proposal to eliminate board-level repre-
sentation in privatised companies stalled 
in the parliamentary process after March 
2011, but the number of employee repre-
sentatives has fallen markedly from 618 
in 2009 to 306 three years later.

companies rather than direct legislative 
reform which would limit its scope of 
application. 

In contrast to the developments 
in Greece, Ireland and Spain, legisla-
tion enacted in France in June 2013 (Loi 
relative à la sécurisation de l’emploi) 
has extended the coverage of board-level 
employee representation to cover large 
private sector companies in addition to 
the state-owned and privatised com-
panies that were already covered. This 
measure originated in a national cross-
sectoral agreement concluded in January 
2013 between employers’ associations 
and trade union confederations.

Within the New Member States of 
2004 the emphasis is very different to 
that found in Western Europe insofar as 
the state, supported if not prompted by 
employers’ organisations, is concerned 
to weaken, if not eliminate, board-level 
employee representation. The revi-
sions of the Companies Acts in Hungary 
and Slovenia, for example, introduced 
the possibility for companies to adopt 
monistic board structures coupled to 
weaker forms of employee representa-
tion on boards. Similarly, a new act on 
commercial corporations implemented 
in 2012 in the Czech Republic introduced 
the possibility for companies to adopt 
monistic board structures, while main-
taining none of the previously existing 
legal provisions for board-level employee 
representation. In consequence, there 

Moving the 
goalposts? 
Changes to board-
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representation
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Figure 7.12 Changes to rules or practice of board-level employee participation 

Source: ETUI own research.
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A further result of the post-2007 finan-
cial crisis has been high levels of com-
pany restructuring as enterprises have 
attempted to adjust to changed economic 
circumstances. Such restructuring is 
clearly associated with long-term strate-
gic company policy and thus falls within 
the ambit of company boards. 

Figure 7.13 reports the results from 
a large-scale survey of the activities and 
influence of board-level employee repre-
sentatives based in 17 of the 19 countries 
where such representation is in place. 
The survey was conducted between 2009 
and 2011, thereby allowing an examina-
tion of the influence exerted by board-
level employee representatives on com-
pany restructuring during the crisis. 

Overall, more board-level employee 
representatives reported that they were 
‘not very influential’ or ‘not at all influ-
ential’ than reported having an influ-
ence on restructuring. Three points 
arise from this observation. First, it 
suggests that the capacity of board-
level employee representatives to secure 
the protection of employees during 

in Germany. In practice, a direct rela-
tionship exists between the perceived 
influence of board-level employee rep-
resentatives and the strength of their 
constitutional position on the board. To 
illustrate, in one-third codetermination 
2.8 per cent of board-level employee rep-
resentatives thought that they were ‘very 
influential’ on decisions to restructure 
compared to 5.5 per cent and 10.5 per 
cent in parity and Montan codetermina-
tion respectively. 

The implications of the develop-
ments in the coverage of board-level 
employee representation during the 
post-2007 financial crisis and the sur-
vey results are straightforward: board-
level employee representation is becom-
ing more limited in coverage and many 
of the employee representatives that sit 
on company boards have been unable to 
influence the terms on which companies 
restructure. If, as repeated documents 
emanating from the European Commis-
sion make clear, board-level employee 
representation is a key element of work-
place participation in Europe, it is clear 
that the time has come for the introduc-
tion of European legislation to stabi-
lise the situation and allow board-level 
employee representatives to exert the 
influence that national legislation ini-
tially intended.

corporate restructuring events is limited 
in practice. Second, the limited influ-
ence brought to bear on restructuring 
by board-level employee representatives 
brings into question the intensity of par-
ticipation of board level representation.

The positive index scores reported 
by board-level employee representatives 
in the Netherlands, Ireland, Greece, 
and Spain suggest a greater degree of 
influence for employee representatives 
in these countries. The index scores 
reported by Germanic and Nordic board-
level employee representatives are not as 
negative as those for their counterparts 
based in the Francophone countries and 
the New Member States of 2004. This 
clearly suggests that the more wide-
ranging systems of participation which 
are characteristic of the Germanic and 
Nordic countries in effect allow board-
level employee representatives to exert 
more influence in the overall restructur-
ing process. That being said, nearly 23% 
of Germanic respondents and just over a 
quarter of Nordic respondents regarded 
themselves as either ‘very influential’ or 
‘influential’ on the restructuring process.

There is clearly a positive correla-
tion between the influence attained by 
board-level employee representatives 
during company restructuring and the 
composition of the board. 

This relationship can be further 
assessed by reference to the three sys-
tems of board-level representation found 

Perceptions of 
power and 
influence 

7.Chipping away at workers’ participation rights

Board-level employee representation

Figure 7.13 If your company has restructured over the past two years, how influential were you on the process?
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Figure 7.11 has vividly depicted that 
board-level employee representation 
(BLER) constitutes an important ele-
ment of corporate governance in many 
EEA countries. However, at EU level 
there has never been a consensus on this 
issue. The most far-reaching initiative 
in this respect was a proposal from the 
European Commission for a fifth com-
pany law Directive in 1972, which aimed 
to impose a two-tier governance struc-
ture for companies with compulsory 
one-third employee representation (Con-
chon 2011: 32). The Directive, however, 
never saw the light of day, a fate which 
was also nearly suffered by the Euro-
pean Company Statute. The compromise 
which finally enabled its adoption lim-
its board-level employee representation 
to those SEs where such rights already 
existed before. This so-called ‘before and 
after principle’ is a key to understanding 
the relatively low number of SEs where 
workers are represented on the adminis-
trative or supervisory board. 

which is deeply embedded in their indus-
trial relations systems. In Sweden for 
example, trade unions can appoint 2-3 
representatives to the boards of limited 
companies employing 25 employees or 
more (Conchon et al. 2013). 

It is far more likely that the real 
reasons for the relatively low attractive-
ness of the SE lie in its very construction, 
which apparently does not offer enough 
advantages for businesses in Europe. 

Despite the limited number of SEs 
with BLER, their impact goes beyond 
their own company’s industrial rela-
tions: Firstly, at least in some member 
states, the SE has stimulated discus-
sions about board-level employee rep-
resentation in general and the role that 
employees should play in corporate gov-
ernance. Secondly, board-level employee 
representation has indirectly spread 
via non-domestic employee board-level 
representatives, especially in Germany-
headquartered SEs (see next page). This 
has had the knock-on effect that trade 
unions of their home countries had to 
rethink their general approach towards 
the issue of board-level employee repre-
sentation and find ways to support their 
members. Thirdly, the compromise found 
in the SE Directive was and still is the key 
reference for all company law initiatives 
which (potentially) touch upon board-
level employee representation, such as 
the Cross-Border Merger Directive (see 
Figure 7.16).

Figure 7.14 indicates the number of 
SEs per country. Out of the ca. 2000 SEs 
registered in total, the ETUI’s SEEurope 
network has identified at least 104 SEs 
with a transnational information and 
consultation arrangement (usually an 
SE Works Council). 54 of these SEs have 
also negotiated board-level employee 
representation rights. 81 percent of them 
are headquartered in Germany, a coun-
try with a long tradition in BLER (on the 
dubious motives of some German compa-
nies hoping to ‘freeze’ employee board-
level representation arrangements and/
or reduce the board size by founding an 
SE see e.g. Keller and Werner 2008).

Some authors have argued that 
the prospect of having employee rep-
resentatives on the board amounts to a 
major blemish on the SE’s attractiveness, 
thereby explaining its lack of uptake in 
many countries (Ernst&Young 2009). 
As elaborated elsewhere (Cremers 2013), 
this argument fails to convince: the 
before-and-after principle ensures that 
companies without board-level employee 
representation need have no fear of its 
imposition. In fact, after over a decade 
of SE founding, there is not a single SE 
with board-level employee representation 
known where it did not exist before. For 
example, in the four Nordic countries, a 
total of only 14 SEs has been registered. It 
is hard to believe that the rarity of the SE 
in these countries is due to opposition to 
the board-level employee representation 

The SE as a 
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Figure 7.14 Geographical distribution of European Companies (SE)

Source: ETUI (2014) European Company (SE) Database.
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What do we know about board-level 
employee representatives in SEs? 

The European Workers’ Participa-
tion Competence Centre has identified at 
least 156 worker representatives on super-
visory and administrative boards of SEs 
(EWPCC 2013). The vast majority of these 
sit on a supervisory board, but there are a 
few SEs which have a single board struc-
ture. Here, the employees are represented 
on the SE’s administrative board. 

Depending on the legal construction 
prior to the establishment of the SE, the 
share of board-level employee representa-
tives ranges from a single member to up 
to half of the board seats. However, in no 
SE can the worker side ultimately prevent 
a board decision from being taken as long 
as the representatives of the sharehold-
ers act in unison. Where half of the board 
consists of employee representatives, the 
chairman has a casting vote in the event of 
a tie (SE Regulation, Art. 50 (2)).

The selection procedure of the 
board members differs from one SE to 

This Europeanisation of board-level 
employee representation entails both 
opportunities and challenges. On the one 
hand, for workers outside the home coun-
try, an additional channel for interest 
representation is opened up, and a new 
arena emerges for international coopera-
tion and articulation between workers’ 
representatives and trade unions across 
Europe. 

On the other hand, it brings a 
number of new challenges, chiefly the 
increased need for coordination among 
the workers’ representatives and their 
unions, in order to ensure a joint under-
standing and a common approach. As 
a rule, there are only one or two repre-
sentatives from countries other than 
the country in which the company has 
its headquarters. Furthermore, if these 
come from a country where board-level 
employee representation is unknown or 
practised differently, there is even more 
need to align the employee side. Different 
approaches to confidentiality can, in par-
ticular, be problematic, especially against 
the background of the individual liability 
of board members. 

Furthermore, it should be borne 
in mind that the internationalisation 
of boards is no longer limited to the SE 
alone: the application of the Cross-Border 
Merger Directive (CBMD) for example, 
can also result in a board which includes 
employee representatives from different 
countries (see next page).

another. In most cases, the SE agreements 
on worker involvement provide the SE 
Works Council with the decisive role in 
determining the employee representatives 
to the board (Rose and Köstler 2014: 99). 

The most fundamental innovation 
brought about by the SE legislation was 
the possibility to internationalise the 
composition of the employee represen-
tation on company boards. In general, 
employee mandates on the board are 
allocated in proportion to the geographi-
cal distribution of the workforce across 
countries. The employee board-level rep-
resentatives come from 16 different coun-
tries. 77 per cent of them come from Ger-
many, which can be explained by the high 
number of SEs with board-level employee 
representation rights headquartered in 
Germany, and the commonly found con-
centration of the workforce in the home 
country. In many cases, the SE has thus 
indeed led to an internationalisation of 
the boardroom; experience with board-
level employee representation has in this 
way been indirectly spread to countries in 
which such representation does not exist 
in the domestic corporate governance 
systems.

The European trade union move-
ment has insisted from the beginning 
that board-level employee representatives 
must be understood to hold and act upon a 
genuinely European mandate to represent 
the interests of the entire European work-
force (ETUC 2008).

SE board 
members: workers’ 
participation 
ambassadors
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Figure 7.15 Nationality of workers’ representatives in SE boards

Source: EWPCC (2014).
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With the entry into force of the Cross-Bor-
der Merger Directive (CBMD) in December 
2007, the ‘unique selling point’ of the Euro-
pean Company (SE) –that it alone enabled 
companies to merge easily across national 
borders – was made obsolete. Before the 
transposition of the CBMD, implementing 
a cross-border merger was a very difficult, 
burdensome and costly procedure. 

By making available a company law 
instrument for mergers across different 
EEA countries, the CBMD, however, also 
significantly enlarged the potential scope 
for the Europeanisation of board-level 
employee representation. 

A recent review of the CBMD com-
missioned by the EU provides the first 
ever European-wide data on its actual 
use. Between 2008 and 2012, the num-
ber of cross-border mergers (CBMs) 
increased by a staggering 173% from 
132 to 361 transactions. Despite some 
methodological difficulties, the authors 
conclude ‘that the CBMD has been very 
effective in promoting economic activity 
between Member States’ (Bech-Bruun 
and Lexidale 2013: 975). 

case for the SE, there is no adequate Euro-
pean registration procedure which would 
allow the application of the Cross-Border 
Mergers Directive to be systematically 
monitored. Unfortunately, the EU-com-
missioned CBMD study also did not look 
at the impact on employee participation.

At least for German companies, 
recent research casts some light into the 
darkness (Bayer 2013). According to the 
study, mergers involving German compa-
nies and which are relevant for board-level 
employee representation constituted only 
a small minority (6%) of all cross-border 
mergers in the period 2007 to 2012. In 
total, 22 such mergers were identified 
which concerned 17 German companies 
in all (some companies were involved in 
several mergers). 

As we are not aware of similar 
studies from other countries, the overall 
picture remains hazy. It also remains to 
be seen how the use of the Directive will 
develop further in the future. The above-
mentioned CBMD study underlined that 
the increase in CBMs over the past years 
took place in an economic environment 
in which mergers and acquisitions had 
significantly decreased (Bech-Bruun and 
Lexidale 2013: 976). It is therefore likely 
that CBMs will increase in the future, 
thereby also increasing the likely impact 
on cross-border employee participation, 
especially in countries with relatively 
low thresholds for board-level employee 
representation. 

 Article 16 of the CBMD addresses 
the issue of board-level employee repre-
sentation. In many cases, the negotia-
tion-based approach of the SE Directive 
applies. The CBMD thus also offers oppor-
tunities to internationalise board-level 
employee representation. As for the SE, 
however, the rules apply only to companies 
in which board-level employee representa-
tion existed prior to the merger. 

However, the CBMD falls far below 
the standard set by the SE legislation; 
for example, no EWC-type transnational 
information and consultation body is 
provided for. Furthermore, the company 
is allowed to directly apply the standard 
rules without any negotiations if it unilat-
erally so chooses. The employees are thus 
deprived of any say in their future repre-
sentative structures. 

This constitutes a break in the 
policy-making traditions in this area of 
law, whereby the primacy of company-
based negotiations was the solution to the 
dilemma of not being able to find a one-
size-fits-all legislative consensus. Indeed, 
the opportunity to jointly negotiate tailor-
made representation structures that take 
the traditions and needs of the constitu-
ent parts of the company into account is 
widely acknowledged as one of the success 
factors of the EWC and SE legislation. 

Little is yet known about the impact 
that the CBMD has and will have on worker 
involvement, and specifically on board-
level employee representation. As is the 

Break with 
tradition leaves 
everybody guessing
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Figure 7.16 Number of cross-border mergers per year

Source: Bech-Bruun and Lexidale (2013)
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The 2000s saw a burst of legislative 
activity in the area of European company 
law, as the European Commission sought 
ways to promote and enable company 
mobility by both harmonising corporate 
law in Europe and establishing the cor-
nerstones of a new, genuinely European 
company law regime. 

In the past five years, this proac-
tive legislative activity largely fizzled out. 
In this way, the Commission gave up the 
opportunity to shape the European social 
dimension by strengthening the role of 
worker participation in Corporate Gov-
ernance (Vitols 2013). 

The financial crisis dramatised the 
failure of the shareholder-value model of 
corporate governance and highlighted 
the need to give stakeholders greater 
voice through company law. Workers in 
particular have a long-term interest in 
the sustainability of their companies, 
as opposed to many financial investors 
who pursue short-term financial profits. 
Changes in company law which could 
help increase the voice of stakehold-
ers include: defining an obligation of 

in Europe. One such opportunity was 
provided by the study on the applica-
tion of the EU Takeover Bids Directive, 
which provided evidence questioning the 
basic assumption of the Directive (that 
takeovers are generally positive for the 
economy) and which pointed out the lack 
of protection of workers’ interests in the 
case of takeovers. 

Instead, as part of the REFIT initia-
tive announced in 2013, the Commission 
will be scrutinising eight EU Company 
Law Directives, including the Directives 
on cross-border mergers, the division of 
public limited liability companies, and 
single member companies. In line with 
the doggedly deregulatory approach per-
petuated with these initiatives, it seems 
unlikely that the European Commission 
will seek ways to increase the scope for 
a more participation by a company’s key 
stakeholder: its own employees. In the 
light of the devastating lessons of the 
financial crisis, this would be yet another 
opportunity lost.

company directors to take into account 
the interests of stakeholders, not just 
shareholders; strengthening workers’ 
participatory rights in addressing the 
implementation and consequences of 
restructuring situations such as take-
overs and mergers; and obliging com-
panies to provide comprehensive and 
detailed information on social and 
environmental performance (Vitols and 
Kluge 2011). 

However, since the beginning of 
the 2010s only one new EU Directive for 
company law has been passed, namely, 
the Directive on supervisory review 
of remuneration policies in financial 
issues (2010/76/EU). Furthermore, new 
proposals on company law which have 
direct relevance for worker participa-
tion, such as the European Private Com-
pany and the European Foundation, have 
amounted to steps backwards in terms of 
worker participation; the workers’ rights 
defined in these proposals are weaker 
than the standards set in the Directive 
on Worker Involvement in the European 
Company (SE), particularly in the case 
of the European Private Company, for 
which a number of draft Directives have 
been discussed. 

Also, the European Commission 
has not used reviews of the implementa-
tion of relatively new Directives, such as 
the Takeover Bids Directive and the Cross 
Border Mergers Directive, to propose the 
strengthening of workers’ participation 

Financial crisis —
have we learned 
nothing?
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Figure 7.17 EU company law Directives passed

Source: Own analysis based on data from http://ec.europa.eu/internal_market/company/official/index_en.htm
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In recent years a consensus has emerged 
that company sustainability is a multi-
dimensional concept involving not only 
environmental issues but also social 
issues such as training, health and safety 
and human rights. However, at the same 
time it has become obvious that current 
progress on the road to sustainability is 
slow at best. For example, on the human 
resources front, demographic change 
combined with weak training efforts by 
companies has created a looming skills 
shortage for workers (OECD 2012). On 
the environmental front, the Carbon 
Disclosure Project has found that CO2 
reduction commitments by large com-
panies fall far short of what would be 
needed to meet the international com-
mitment to limiting global warming to 2 
degrees centigrade (CDP 2012). 

 This lack of progress raises the 
question of what catalysts can encour-
age companies to become more sustain-
able. From the workers’ point of view, can 
workers’ participation make a positive 

higher than the group of companies 
with neither form). Similar results were 
found for many other important sustain-
ability policies. For example, companies 
with both an EWC and BLER were three 
times more likely to comply with ILO 
guidelines on health and safety, twice as 
likely to comply with either ILO or UN 
policies on human rights and more than 
50% more likely to have emissions reduc-
tion targets than companies with neither 
form of representation. 

This analysis suggests that worker 
participation is an important component 
which already contributes to sustainable 
companies along a number of dimen-
sions. Furthermore, the strengthening of 
workers’ participation could be a signifi-
cant contributor to making our compa-
nies even more sustainable.

contribution here? Are companies with 
worker involvement more sustainable 
than companies without? An analysis of 
sustainability data for large European 
companies listed on the stock market 
(the STOXX 600 companies) indicates 
that worker representation is positively 
associated with better social and envi-
ronmental performance by companies. 

The first step in the analysis was to 
identify which of these 600 companies 
had a European Works Council (EWC) 
and/or Board-Level Employee Represen-
tation (BLER). Data was obtained from 
the ETUI’s EWC database and BoardEx. 
The second step was to examine data 
provided by ASSET4, a leading sustain-
ability ratings agency, on the presence 
or absence of important environmental 
and social policies at these companies in 
2012. 

In almost all cases the analysis 
showed that companies with either form 
of worker representation performed bet-
ter than those without. The best overall 
performance was achieved by the group 
of companies with both an EWC and 
BLER. For example, only 9% of compa-
nies with neither form of worker repre-
sentation had a job security policy in 
2012. In contrast, three times as many 
companies with an EWC (30%) and twice 
as many companies with BLER (17%) 
had such a policy. The highest propor-
tion was reached by companies with 
both forms of representation (four times 
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Figure 7.18 Companies with sustainability policies, by type of worker representation

Source: Own analysis based on ASSET4 data and own database on worker representation in large European companies.
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In the last half decade, concern with the 
environmental and social impact of com-
panies has increased significantly. In 
order to properly measure this impact, 
companies need to provide comprehen-
sive and credible information on issues 
like training, health and safety, CO2 
emissions reduction, and a host of other 
policies (Hojnik 2012). 

In most EU member states, compa-
nies disclose this information on a purely 
voluntary basis. Although international 
frameworks for this so-called ‘non-finan-
cial’ reporting exist, such as the Global 
Reporting Initiative (GRI), these are 
mostly used by large companies listed on 
the stock market. Even among these com-
panies, reporting is done on a selective 
basis, resulting in very patchy informa-
tion even on very basic indicators (Centre 
for Strategy & Evaluation Services 2011). 
Figure 7.19 shows that only 60% of the 
largest 960 European listed companies 
provide information on CO2 emissions. 
Regarding social indicators, even fewer 

to provide detailed nonfinancial infor-
mation on the basis of a common and 
comprehensive standard (such as GRI); 
to have this information audited; and to 
create a role for workers’ representatives 
to verify social information (Vitols and 
Kluge 2011). 

companies provide basic information; for 
example, only 33% report the injury rate 
for workers, while 25% report working 
days lost due to injury. The reporting rate 
among smaller and medium-sized com-
panies is even lower.

In response to the pressure from 
the public and investors to receive bet-
ter information from companies, in April 
2013 the European Commission sub-
mitted a proposal for a Directive on the 
provision of nonfinancial and diversity 
information by large companies. From a 
stakeholder point of view, however, this 
proposal is much too weak. Firstly, the 
proposal allows companies to choose 
among different reporting standards, 
allowing them to use the weakest stand-
ard. Secondly, reporting would be on a 
‘comply or explain’ basis, which leaves 
companies considerable leeway in choos-
ing what items to provide information 
on. Thirdly, there are no requirements 
for independent auditing or trade union 
involvement in verifying the informa-
tion provided; clearly this is needed to 
ensure confidence in the validity of the 
data. Finally, the threshold for reporting 
is too high, since the rules would apply 
only to companies with more than 500 
employees. 

In the interest of credible informa-
tion for stakeholders, and in order to reli-
ably measure progress towards company 
sustainability, the European Commission 
should be urged to require companies 

Non-financial 
reporting:  
making it real with 
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Figure 7.19 Transparency of European companies on sustainability policies

Source: Own analysis based on ASSET4 data. 
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7.Chipping away at workers’ participation rights

phrases in the Recast EWC Directive not-
withstanding – still a long way to go until 
EWCs and SEWCs enjoy adequate access 
to justice and to the law.

Despite some changes in legislation, 
the coverage of board-level employee 
participation remains fairly widespread, 
although rights or coverage in this area 
have been curtailed in several countries 
(an exception being France where, on the 
contrary, some progress has been made). 
At the same time, the European Company 
(SE) and the application of the cross-bor-
der mergers Directive have opened up 
new arenas for cross-border cooperation 
and coordination amongst employee rep-
resentatives: the resulting internation-
alisation of board-level representation 
offers new opportunities to develop this 
form of workers’ participation into a gen-
uinely European instrument. Indeed, the 
application of the cross-border mergers 
Directive must be monitored carefully, to 
assist trade unions in optimally support-
ing their representatives on these boards 
as well as on the boards of SEs. 

Finally, the potential contribution 
of a stakeholder orientation in corporate 
governance has been left woefully under-
developed, as a review of recent company 
law and sustainability performance indi-
cators shows. In the light of the recogni-
tion that the financial crisis was largely 
caused by a misguided reliance on share-
holder value, the European Commission 
has missed the opportunity to strengthen 
the development of an alternative inclu-
sion of stakeholder interests as a guaran-
tor of long-term stability and social and 
environmental sustainability. 

In the light of the challenges fac-
ing the European Union, its workers and 
its companies, it is clearly time to move 
forwards rather than backwards and to 
create a socially responsible and robust 
social dimension to the single market, 
one that is able to engage the interest, as 
well as the active commitment, of its citi-
zens and its workers. 

representatives in SMEs, where compli-
ance and enforcement of existing rights 
is already extremely weak, then the 
impact on the majority of the European 
workforce will be tremendous. What jus-
tification can there possibly be for steps 
that are tantamount to a claim that work-
ers in smaller companies deserve weaker 
rights? 

In cases where such already dis-
advantaged SMEs are combined into 
MNCs, the problems of these smaller 
firms are compounded: information and 
consultation is inadequate at both the 
local and the cross-border level. That this 
dilemma should emerge at a time when 
multinationals’ internal decision-making 
and strategy definition is taking place in 
a constantly shifting and unpredictable 
landscape of local, national, divisional, 
European, and global processes raises 
the stakes even further. It is thus time 
for the EU to make its information and 
consultation legislation more coherent, 
flexible and responsive to the realities of 
today’s cross-border economy. 

Turning to transnational informa-
tion and consultation rights, in this year’s 
analysis for the first time, SE Works 
Councils (SEWCs) are systematically 
integrated into the ETUI’s longstanding 
analysis of EWCs. Until recently, under 
the glare of the europeanisation of board-
level employee representation in the 
European Company (SE), little attention 
was paid to the cross-border informa-
tion and consultation processes foreseen 
in SE agreements. The analysis confirms 
that, despite their very different starting 
conditions, EWCs and SEWCs should be 
considered analogous institutions for the 
purposes of transnational information 
and consultation. 

Furthermore, the monitoring 
of agreements signed over the years 
shows that as much effort is today being 
expended on renegotiation as on the 
negotiation of first-time EWC and SEWC 
agreements. That trade unions and 
employee representatives should expend 
such effort on the renegotiation of agree-
ments is evidence of the usefulness of 
these institutions as well as of the impact 
exerted by the slow – but still incomplete 
– improvements in the legislative refer-
ences. There is indeed – certain noble 

This chapter has shown that the emerg-
ing European architecture of participa-
tion rights is being steadily dismantled. 
What was once a growing consensus 
about the importance of the workers’ 
voice has become the primary object of 
deregulation: whether it be the employ-
ment law reforms enacted in the wake of 
the crisis, the European Commission’s 
reheated deregulation agenda, or the 
missed opportunities in company law, 
the past five years have seen a rollback in 
the various kinds of forward-looking leg-
islation previously designed to increase 
citizens’ engagement in the organisation 
of their working lives. 

A hitherto shared European con-
viction that employees’ voice matters is 
being crowded out from several sides. 
Firstly, crisis-induced changes in labour 
law and collective bargaining systems 
have weakened employee representa-
tion, particularly in the event of collec-
tive redundancies. Secondly, the Fitness 
Check and the REFIT process – the most 
recent incarnations of the European 
Commission’s longstanding preoccupa-
tion with deregulation for deregulation’s 
sake – threaten to dangerously under-
mine employees’ rights to information 
and consultation, particularly in smaller 
companies. 

This is only one among several 
reasons why we have taken a closer look 
at the state of employee representation 
structures in small and medium-sized 
enterprises (SME) across the EU. The 
empirical evidence shows that, while 
SMEs employ between half and two 
thirds of the total working population of 
the EU, institutionalised forms of worker 
participation are not widespread in 
such workplaces. Taken on its own, this 
representation gap in SMEs is already 
worrying enough; but if the European 
Commission follows through with its 
intention to curtail the rights of employee 

It’s time to 
rebuild workers’ 
participation rights
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