
In the enlarged EU of 25 Member States companies are increasingly operating across bor-
ders. The recent rejection of the European Constitution in France and the Netherlands has
highlighted just how important it is for employees and their trade unions to be in a strong
position to face up to the major challenges of modern market economies and to participate
in management decision-making so as to influence the general orientation of businesses. 

It is already an achievement that, with the adoption of the Regulation on the Statute for a
European Company (SE)1 and the associated Directive on employee involvement2, which
came into force in the Member States in October 2004, the issue of employee participation
on the boards of directors has come to the fore. This issue of Transfer examines employee
board-level participation, the importance of the SE Directive and its implications for indus-
trial relations in Europe.

Legislation in 18 of the 25 Member States provides for obligatory board-level represent-
ation of employees (see Table, page 170). The legislation covers both the private and the
state-owned sectors as well as a large number of employees (from companies with more
than 25 employees in Sweden to companies with more than 500 employees in Germany,
Luxembourg and Slovenia). There are provisions for more than one employee represent-
ative at board level in 11 of these countries.

Employee participation at the board level operates within two broad systems of corporate
structure. The first of these is the two-tier or dual system which comprises a management
board and a supervisory board. Here, the performance of management is monitored and
controlled by the supervisory board which decides on business strategies and company poli-
cies. Legislation in eight of the ten EU countries which have this corporate structure pro-
vides for employee representation on the supervisory board. 

The second system is the single-tier or unitary board system. Here, companies have a sin-
gle board of directors that is responsible for strategy and policies and also for monitoring
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1 Council Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a European Company (SE) 
(also referred to in this issue as the SE Regulation). In addition, Council Regulation (EC) No 1435/2003 
of 22 July 2003 provided for the Statute for a European Cooperative Society (SCE) which will come in 
force in 2006.

2 Council Directive 2001/86/EC of 8 October 2001 supplementing the Statute for a European Company 
with regard to the involvement of employees (also referred to in this issue as the SE Directive, or 
Directive on employee participation). 
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the management of the company, though there is no formal distinction between its super-
visory and management functions. Legislation in eight of the 11 EU countries which have
this corporate structure provides for employee representation on this single board of
directors. 

In four Member States companies can choose the corporate structure that best suits their
needs. In two of these countries, France (partly) and Finland, employees have possibilities
to exercise participation rights at board level. 

Thus, this is a highly complex topic and in his article Robert Taylor outlines how we have
got to this point in the evolution of employee involvement, its long history, the clash of
philosophies between the different trade union traditions in Europe and the debate on
whether or not worker participation is in the interest of workers, culminating in the adop-
tion of the three European Directives on information, consultation and participation rights.

The third of these Directives, on employee involvement in the European Company (SE)
(2001/86/EC), allows for employees to have the right, under certain circumstances, to elect
representatives to boards of directors and/or supervisory boards, thus introducing a new
concept of ‘employee participation’ into European law for the first time. Norbert Kluge
explains in his contribution why there is still justification and a need for co-determination
in today’s world of global capital markets and demands for high returns on investment. In
his paper Robbert van het Kaar deals with European company law issues and how these
affect the interests of workers. He addresses not only the SE Directive, but also the range of
other proposed Directives designed to modernise European corporate governance. He notes
the worrying trend in these Directives and other recent European Commission proposals
whereby workers are not regarded as serious stakeholders in companies. These two articles
are complemented by the contribution in the News and background section from Lorenzo
Bordogna, which examines the legal aspects of the SE Directive in some detail, as well as
that from Pierre Habbard on trade unions and corporate governance.

The question of how the SE will influence national systems of industrial relations and how
the Directive might be integrated into these systems is considered by Ulke Veersma and Sjef
Swinkels in their article, which is based on a study of the attitudes of the social partners
towards the introduction of the Directive in three countries (Germany, Spain and the UK).
They identify a number of common concerns as to how the employee participation require-
ments might affect the existing national systems of industrial relations and corporate gov-
ernance, with regard to both the German co-determination system and the more conflict-
ual industrial relations systems in Spain and the UK.

As trade unions will need to be able to respond to the proposals from companies planning
to transform themselves into SEs, it is imperative that the movement be prepared for nego-
tiations on the information, consultation and participation rights of the workforce. Luc
Triangle outlines how the European Metalworkers Federation (EMF) has approached this
challenge. The Federation drafted a set of binding guidelines to be used by all affiliated
unions that enter into negotiations on the establishment of an SE and these guidelines pro-
vide a template for other European trade union bodies faced with proposals for a European
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Company. Preparations are also being made by other European Industry Federations for
the formation of the first SEs being planned by STRABAG SE (construction sector),
NORDEA Bank (finance sector) and Elcoteq (IT sector). 

To learn more about how employee board-level representation works at the national level,
a number of inter-related and complementary transnational projects are under way. As part
of the first project, described in the article by Kevin P. O’Kelly, board-level representatives
from ten Member States are meeting in a series of seminars to compare experiences, to
identify common problems and to explore their responsibilities as company directors under
a number of relevant topics. These topics include the role of workers as stakeholders in the
company and the legal and social responsibility of the company board within the changing
structures of European corporate governance. This project, which is funded by the
European Commission and coordinated by the University of Limerick, Ireland, undertook
a survey on the views and attitudes of employee board-level representatives from nine of the
ten participating Member States and the initial findings from this survey are set out in the
article by Mark Carley. A second project, that of SEEurope, which is tracking the trans-
position of the SE Directive into national legislation, is covered by Norbert Kluge. 

A third project, jointly coordinated by the ETUI and the Hans Böckler Foundation,
focused on the national systems of board-level representation, bringing together national
experts and trade union officials from the 15 pre-enlargement Member States. This project
has resulted in a very useful publication, The European Company – Prospects for board-
level representation, which contains valuable information on the present situation as
regards this form of employee participation in EU companies. Recently, a follow-up to this
project, the PRESENS project, has been focusing on the situation in the new Member
States together with practitioners and trade union experts from these countries (see report
by Michael Stollt and Norbert Kluge). 

Thus, employee board-level representation has been recognised for the first time by
European legislation. This provides a challenge and an opportunity for the European trade
union movement to develop a genuine European approach to employee involvement, to
influence policy-making and the business strategy of companies, to protect jobs and, in
doing so, contribute to the implementation of the European Employment Strategy at the
company level, at a time when the focus of national governments is shifting away from
workers’ rights. A key principle here, as highlighted by the Working Group that drew up the
EMF Guidelines for the European Company (see the article by Luc Triangle), is to cre-
ate something new on participation and to ensure that no country or trade union can sim-
ply hope that their national system of participation will be exported to the European level.
Because of the diversity of partners in this debate there has to be a new European solution,
not just a copy of an existing national system. 

Kevin P. O’Kelly
Norbert Kluge
June, 2005
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